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6.
The Relationship Between International Trade Policy and Competition Policy

Edward M. Graham

1.
INTRODUCTION

At the ministerial meeting held in Singapore XE "Singapore"  in December of 1998, authorisation was given for the creation of a Working Group on Trade and Competition Policy within the World Trade Organization XE "WTO"  (WTO). This Working Group served to formalise calls for investigation of how competition policy might interact with international trade XE "trade"  policy, calls that had originated within the European Union (EU XE "European Union" )
 but had largely been rejected by certain other key WTO Members, notably the United States XE "United States"  (US). The mandate of the Working Group was quite constrained. Reflecting the European interest, the public Declaration issued at the conclusion of the meeting indicated that the goal of the Working Group was ‘to study issues raised by Members (of the WTO) relating to the interaction between trade and competition policy, including anti-competitive practices, in order to identify any areas that may merit further consideration in the WTO framework’.

However, reflecting US reservations about the exercise, a press release issued by the WTO XE "WTO"  at the conclusion of this meeting indicated: ‘the issue is not whether the WTO should negotiate rules in this area but whether it should initiate an exploratory or analytical work programme to identify areas requiring further attention in the WTO framework’.

In other words, the Working Group was meant to be engaged in an exercise that might (or might not) lead to the launching of a formal ‘work programme’, where such a work programme, if launched, would then not necessarily lead to an action agenda. The work of the Working Group was thus meant to be limited to a preliminary investigation to determine whether a full-blown investigation was warranted and thus was a preliminary exercise to a preliminary exercise. The reader could be forgiven for concluding that the Group’s mandate therefore was, in effect, to do very little. And, indeed, this was a mandate that over the next three years indeed would be fulfilled. The Group’s mandate (and existence) was set to end with the WTO XE "WTO"  ministerial meeting to be held in Seattle XE "Seattle"  in November 1999, at which time the Group was to report to trade XE "trade"  ministers with recommendations as to what, if anything, might be done next.

The Seattle XE "Seattle"  meeting however failed to resolve whether there would be any further work in the area of Trade and Competition Policy. Indeed, as is well known, demonstrators opposed to the WTO XE "WTO"  succeeded in disrupting the meeting to the point where the official participants failed to resolve anything whatsoever. Prior to the meeting, there had been widespread anticipation that the outcome would be the launching of a new round of multilateral trade XE "trade"  negotiations. The mission of such a round would have been largely to complete tasks that had been left unfinished at the conclusion of the Uruguay Round XE "Uruguay Round"  that had established the WTO some five years earlier but had left a number of issues unresolved. However, a new round might also have addressed a number of so-called ‘new issues’ – ones that had not been addressed at all during the Uruguay Round –including trade and competition policy.

Indeed, during the months prior to the Seattle XE "Seattle"  meeting, senior officials of the EU XE "European Union"  once again cautiously endorsed further work in this area, joined by some other key countries such as Japan. The EU did not, however, suggest that the negotiation of new rules be undertaken; thus any further work probably would have remained in the domain of exploration. Once again, however, the US made known its opposition to further work in this area. Indeed, the preference of the US was, according to some persons contacted by this author who were involved in preparatory work for the Seattle meeting (but who have asked not to be identified), was that the issue be dropped altogether, i.e., that the working group be disbanded and that there be not even further investigative work. In the late spring of 2000, however, there were indications that the US would not stick to this position but rather would be somewhat more flexible on the issue of the future of competition policy within the WTO XE "WTO" .

In the meantime, one of the main agreements concluded during the Uruguay Round XE "Uruguay Round"  was the General Agreement on Trade and Services XE "Services"  (GATS XE "GATS" ) and certain of the provisions of this agreement have the effect (or potential effect) of putting elements of competition policy into the WTO XE "WTO" , or at least with respect to those activities covered by GATS. This issue is discussed further in the final section of this chapter.

As of the time of this writing (July, 2000), there has been no resolution of the impasse that emerged in Seattle XE "Seattle" . Whether competition policy would be on the future trade XE "trade"  agenda, and in what form, thus remains an unsettled issue.

In light of this development, this chapter endeavours to examine what is the relationship between trade XE "trade"  policy and competition policy. It is concluded (section 2) that the substantive goals of these two policies – or at least when trade policy acts further to open markets XE "open markets"  to imports (and duly noting that some aspects of trade policy accomplish the opposite!) – are largely the same. However, the procedural aspects of the two sets of policies are greatly different (section 3), and one consequence of the differences is that whereas nations’ trade policies must conform in large measure to internationally-agreed upon standards, the same cannot be said for competition policies XE "competition policies" . Thus, competition policies as actually implemented by nations vary substantially from jurisdiction to jurisdiction and, indeed, differences in these policies can lead to inconsistent outcomes. In the light of trends towards globalisation XE "globalisation"  – i.e., interdependencies among the national economies of the world and multi-nationalisation of business activities – these inconsistencies are likely to grow in number and importance. Furthermore, the costs and conflicts associated with these inconsistencies are likely to grow. Whether this calls for some formal linkage of trade and competition policies or for some other form of action on the multilateral front, for example, development of international standards for competition policy, is explored in the final section (section 5) of this chapter.

2.
ARE THE GOALS OF LIBERAL TRADE AND COMPETITION POLICIES THE SAME?

To answer the question posed above, it is of course necessary to ask what the goals of the two sets of policies are. Doing so, it becomes clear that, from an economic perspective, the goals of both sets of policies are in fact one and the same, notably to increase consumer welfare via enhancement of efficiency. But, as little as twenty years ago, most economists would have argued that the routes to achieving this enhancement via competition or trade XE "trade"  policies were substantially different. Efficiency gains via trade liberalisation XE "trade liberalisation"  were seen largely to be achieved via realisation of comparative advantage XE "comparative advantage"  as determined by relative factor endowments. These would result even if the market both before and after trade liberalisation were competitive; indeed, most models of the gains from trade assumed competitive markets for both inputs and outputs. By contrast, efficiency gains through application of competition policy were seen to be realised via elimination of dead-weight losses created by monopolisation of markets by a single seller, or a group of sellers acting collusively.
 In both cases the outcome entailed better use of resources in the short run. Also, the gains were of a ‘one shot’ variety, i.e., the gains would occur in a single burst resulting from resource reallocation enabled by the policy change. However, the precise means by which the outcome was created were quite different, one resulting from a different mix of output given competitive markets as a precondition, the other resulting from a different mix of output given changes in the structure of markets and the conduct of sellers in those markets.

Current thinking has evolved away from seeing gains from either trade XE "trade"  liberalisation XE "trade liberalisation"  or from moving from less to more effective competition within markets as ‘one shot’ (i.e., static) in nature. The changed thinking is based on recognition that the main driver of efficiency gains in the medium to long run is not the reallocation of resources in a static sense but rather the enhancement of total factor productivity (generally thought itself to be driven by technological progress). Correspondingly, most of the potential gains from either trade liberalisation or the creation of more competition within markets are now seen as deriving from increased rates of total factor productivity increase, rather than from better static allocation of resources.

The changed thinking in turn leads to a convergence of the goals of liberal trade XE "trade"  policy and competition policy. To put it rather simply, it is now accepted by most economists that more competition in markets, under many circumstances at least, fulfils a necessary condition for more rapid total factor productivity increases. This is because firms, when competing with one another, will use gains in efficiency (in practical terms, cost reductions or creation of improved products) as a competitive weapon. Faced with effective competition, firms that successfully implement efficiency gains faster than their rivals will prosper; those that fall behind their rivals will not.

This thinking is to some extent in conflict with the notion, commonly associated with Joseph Schumpeter, that appropriability of returns to research and development require that in order to be innovative, a firm must have market power. To be sure, if competition is highly fragmented and diffusion of new technologies from innovating firms to rival firms is very rapid, firms might indeed be deterred from investing in research and development at rates necessary to maintain socially desirable rates of total factor productivity increases. And indeed, in sectors where the second of these considerations (rapid diffusion of technology to rivals) figures importantly, for example, in pharmaceuticals XE "pharmaceuticals" , strong intellectual property XE "intellectual property"  protection, giving an innovating firm a limited monopoly right over the commercial exploitation of a new technology, might be necessary to ensure that returns to innovation indeed are appropriated by innovator firms. However, in many other technologically advanced sectors, diffusion of technology is generally not so rapid that the Schumpeterian ‘appropriability dilemma’ poses a significant practical barrier to innovation. For example, in the semiconductor industry, where there is much capability among firms to imitate rival firms’ technology, the rate of technological progress is nonetheless rapid. This seems to be due in large part to lags – between first application of a new technology and imitation of that technology – being sufficiently great that adequate returns on innovation can be realised by ‘first mover’ firms.
 
In this light, trade XE "trade"  liberalisation XE "trade liberalisation"  (and its ‘close twin’ foreign direct investment XE "investment"  liberalisation) and measures to increase domestic competition in markets can be seen to accomplish almost the same end. The former serves to introduce into markets new sellers that originate from outside a nation, whereas the latter serves to enlarge the number of competing sellers that originate from within the nation. Arguably, what is important in either case is the contestability of the market, i.e., whether or not new entrants, irrespective of national origin, can enter a market if incumbent sellers become complacent and do not match the efficiency of the new entrants. Incumbents who do not wish to compete with new entrants might seek to create entry barriers, including measures at the border to discourage entry by ‘foreign’ firms and regulatory measures that are biased in favour of incumbent firms. But entry barriers can be created as well by strictly ‘private’ measures such as restriction of access to distribution and retailing facilities without which potential new entrants cannot succeed.
  Competition policy, then, is all about removing such entry barriers to as great an extent as possible. Trade policy, in this context, becomes little more than an adjunct of competition policy, i.e., trade policy is largely concerned specifically about those border measures that might impede market contestability.

This ‘new thinking’ does not entirely replace ‘old thinking’ about the efficiency gains from elimination of monopolistic dead-weight loss or realisation of neo-classical comparative advantage XE "comparative advantage" , of course. Indeed, there is doubtlessly much static gain yet to be realised, for example, from further liberalisation XE "trade liberalisation"  of textile and apparel trade XE "trade"  so that countries that have latent comparative advantage in sewn goods deriving from low prices of semiskilled labour XE "labour"  relative to other factor prices can realise this advantage and consumers can benefit therefrom. But for many products and services, and most especially for those associated with the so-called ‘new economy’ (i.e., most goods and services embodying information technology or biotechnology), most of the potential unrealised gains are dynamic in nature, i.e., associated with increased rates of total factor productivity enhancement. Thus, for example, new initiatives announced in Europe in late March 2000, among other things, were aimed at increased rates of creation and use of information technologies to be achieved in large measure via further deregulation and demonopolization of the telecommunications XE "telecommunications"  sector.
 The main objective was not so much elimination of static dead-weight losses associated with telecommunications monopolies, but rather realisation of faster rates of technological improvement, i.e., faster rates of increase of total factor productivity. Given this, liberalisation of ‘trade policy’ (including, as a subset of trade policy, policy towards direct investment XE "investment" ) could be seen as an integral part of the main objective.

3.
THE PROCESSES BY WHICH TRADE POLICY AND COMPETITION POLICY ARE  IMPLEMENTED ARE GREATLY DIFFERENT

If competition and trade XE "trade"  policy serve the same long-run economic goal, the processes by which they do so could not be more different. Let us start with trade policy. In this domain, economic logic suggests that, except perhaps under very special circumstances, it is in the interests of any nation to maintain open economies, i.e., to allow imports to enter the nation unfettered by tariff or other restrictive border measures, including discriminatory internal taxes or regulatory measures. However, over the long sweep of history, nations have been reluctant to do so, largely because of pressures exerted by domestic producers (often in league with labour XE "labour"  interests) that must compete with imports and seek protection against this competition. At the same time, however, governments are also pressured by domestic producers whose exports are internationally competitive and who thus seek access to foreign markets that might be closed because domestic producers in these markets seek protection from imports. Thus, a successful formula for liberal trade policies has been developed whereby governments negotiate with one another to gain market access XE "market access"  for domestic exporters and, increasingly, domestic firms wishing to establish local operations in foreign markets via foreign direct investment XE "investment" . As is now well understood, in these negotiations, a government treats measures to further open its own domestic markets as ‘concessions’ to other governments seeking access for its own firms to these markets, to be traded away for access to foreign markets. 

From an economics perspective, the whole process resembles nothing so much as placing the cart before the horse. In principle, it is in their own unilateral interests that nations should open their domestic markets to foreign competition. Hence, multilateral negotiations to achieve this end simply should not be necessary. But, because of the political power of incumbent domestic producers, unilateral opening has often not proven possible for governments to achieve. Thus, unlike the mythical cart before the horse, multilateral trade XE "trade"  negotiations as conducted over the past half century or so have largely proven able to deliver the goods in the form of much more open economies than would have been likely in the absence of these negotiations.

Arguably, the origin of the multilateral trading XE "multilateral trading"  system XE "trading system"  of today can be traced to the US Trade Agreements Act of 1934, under which the US Congress authorised the US President to seek reciprocal tariff reductions XE "tariff reductions"  with major trading partner nations. This authorisation was in some ways the forerunner of today’s ‘fast-track’ negotiating authority granted to the President by the Congress to enter into trade XE "trade"  negotiations on behalf of the Congress.
 Under this authority, US Secretary of State Cordell Hull proposed in the closing years of World War II the creation of the International Trade Organization XE "International Trade Organization"  (ITO), which would have been an international organisation that would have acted to implement a set of trade rules that would have bound all of the world’s trading nations to common standards agreed to by those nations. Much of the motivation for creation of the ITO was political rather than economic. Although Hull recognised that there were economic benefits that accrue to free trade XE "free trade" , Hull was much more concerned with prevention of future wars on the scale of World War II and saw stronger trade ties among nations as one means to reduce the chances that nations would go to war with one another.

The ITO was never launched, however, and in its place was a provisional agreement, the General Agreement on Tariffs and Trade XE "GATT"  (GATT) which remains as the core agreement of the modern multilateral system. For more than 40 years, the GATT in fact was the only multilateral trade XE "trade"  agreement in existence. But it was modified in a series of multilateral trading XE "multilateral trading"  rounds that took place over the years and that acted in most instances to liberalise international trade, mostly via the reduction of bound tariff levels as embodied in the GATT Article II bound tariff schedules of participating nations.

One matter that largely was settled by the failure of the ITO was that there would be no role for the GATT XE "GATT"  to remedy the effects of private business practices, even if these practices were to act as barriers to trade XE "trade" . This was because the rejected Treaty of Havana XE "Treaty of Havana"  to establish the ITO contained explicit provisions pertaining to restrictive business practices whereas the GATT did not. The GATT nations thus formally interpreted rejection of the Treaty of Havana as rejection of any extension of GATT into the realm of private business practices. Thus, for example, GATT Article XXIII, pertaining to ‘nullification or impairment’ of ‘any benefit accruing to (a GATT Member nation) directly or indirectly (by virtue of another nation’s GATT obligations)’ cannot be used to raise a dispute concerning nullification or impairment, for example, of an export opportunity created by the GATT but foreclosed because of a private business practice. This is true even in spite of Article XXIII language indicating that the article can be invoked whenever ‘attainment of any objective of (the GATT) is being impeded as the result of … the existence of any other situation’.
 However, as noted in the introduction (and developed further in the conclusion) of this chapter, the GATS XE "GATS"  concluded in 1995 does reintroduce some new but limited scope for the WTO XE "WTO"  to deal with private practices that restrict or foreclose trade, specifically those that might impede trade in services.

The most recent round of negotiations, the Uruguay Round XE "Uruguay Round" , resulted in the creation in 1995 of the present World Trade Organization XE "WTO"  (WTO) and its associated agreements, of which the GATT XE "GATT"  remains the core agreement. These agreements provide common standards to which the laws of the WTO Member nations, by common agreement, are supposed to conform. Importantly, alleged violations by a government to its WTO obligations are addressed via a state-to-state dispute settlement procedure under which impartial arbitral ‘panels’ hear the facts pertaining to a dispute and then rule whether or not an obligation in fact has been breached. If so, the panel proposes a remedy to the problem to which the errant nation must either conform or face the possibility of international sanctions. Anti-globalist activists claims to the contrary notwithstanding, no nation is stripped of its sovereignty by this procedure and, indeed, governments are free to ignore the ruling of a WTO panel and any remedy the panel might recommend.
 However, as just noted, if a nation does not remedy the contravention of an obligation as per the recommendations of a panel ruling, nations that are (in WTO terms) adversely affected by that nation’s practice can impose limited sanctions on the offending nation. The WTO system is not a supranational government, but it does provide a framework in which governments can agree to a common set of standards that work largely in the direction of opening domestic markets to competition from firms from other nations and resolve disputes pertaining to these standards. 

To a free trade XE "free trade" 

 XE "trade"  purist, the WTO XE "WTO"  system is not necessary and, furthermore, highly imperfect (for example, many exceptions to the principle of maintenance of open markets XE "open markets"  are allowed). But even a purist would agree that the system as constituted is preferred to one where government policies are dominated by protectionist interests such that their markets are largely closed to foreign competition. 

Whereas the WTO XE "WTO"  creates a common set of principles and standards to which the trade XE "trade"  law and policies of all WTO Member nations are meant to conform, there are no such common international principles and standards for competition policy. This lack of standards reflects both the history and the intellectual underpinnings of competition policy. With respect to the history of competition policy, this history varies substantially from nation to nation among the forty or so nations that have adopted competition laws. (More than one hundred nations have no competition laws at all.) In the US, for example, the first such laws were passed during the 19th century largely in response to populist sentiment against very large business enterprises. Such firms appeared in the US economy during the second half of that century and, in some cases, these firms grew to hold monopolies in certain key sectors.
 In some instances, the monopolies were regional in nature, in others they were national in scope.

Over the years since that time, the specific focus and objectives of US competition policy have evolved, but the populist roots of this policy have never quite disappeared. First actual application of the law, during the early 20th century, reflected populist sentiment when US authorities proceeded to break up two large ‘trusts’ (i.e., large, monopolistic groups of firms, specifically Standard Oil and American Tobacco).
 The US enthusiasm for ‘trust busting’ ended at about the time of the conclusion of World War I, and a long period followed when, under Republican administrations, there was little actual enforcement of the various statutes. When antitrust was revived under the Roosevelt administration during the 1930s and early 1940s, the focus shifted from breakup of monopoly to vigilance, first against cartels XE "Cartels"  (especially international cartels), and later against ‘incipient monopoly’, to be accomplished largely via merger review. 

But also, especially during the 1930s, there emerged an issue in US policy that has its roots in populist sentiments and has not been completely resolved to this day. This is, is it the role of competition policy to protect individual firms from larger rivals, even where the larger rival succeeds by virtue of its greater efficiency? Most scholars, even during the 1930s, likely would have answered with a resounding ‘no’. But, this notwithstanding, the US Congress during the 1930s passed the Robinson Patman Act, which in fact was motivated by the desire of the Congress to protect certain types of firms (especially small retailers) against competition from large rival firms (specifically, at the time, regional and national chain stores). This Act prohibited most price discrimination, but allowed it under a number of specific circumstances. Most economists would argue that the overall effect of enforcement of this Act would be to slow or halt the pace of enhancement of efficiency but that the exceptions did serve to negate the worst of these effects. This law is still extant in the US but little enforced. 

US policy was characterised by activist merger review during the decades stretching from the 1950s through the 1970s. During this period, the only real criterion against which mergers were evaluated was whether or not a merger would lead to significantly greater market concentrations. Most scholars now believe that this was the wrong criterion on which mergers should be evaluated and the issue to be addressed was not whether market structure would be altered by a merger but rather whether firm conduct would thus be altered. One result was that merger review of that period, by almost all accounts, was overzealous. There was a shift in policy during the 1980s when, under the Reagan administration, mergers were evaluated under dual criteria of whether these would lead to creation of market power and whether they would enable the realisation of efficiencies. With respect to the former, the authorities determined whether or not the merger would likely lead to monopolistic conduct by the merged parties. With respect to the latter, it was up to the parties to the merger to demonstrate to the authorities that efficiencies could be achieved as a result of the merger –i.e. if the likely existence of efficiencies could be demonstrated as a defence offsetting the creation of market power. Even so (and, some might argue, especially so during the Clinton XE "President Clinton"  years), US policy has reflected some element of populism, for example, much of the recent case of the US government against Microsoft has been based on alleged misconduct of Microsoft towards rival firms.

European competition law is of quite different origin to US law. Such a law did not exist in Europe (with the exception of Germany XE "Germany" , where an anti-cartels law was forced upon West Germany by the occupying powers following World War II, and was retained after the occupation ended and the modern Bundesrepublik was created) until the creation of the European Economic Community. The Treaty of Rome, creating the EU XE "European Union" , that came into force during the closing years of the 1950s contained specific provisions pertaining to competition and, furthermore, gave special powers to the European Commission XE "European Commission"  (created by the Treaty) to enforce these provisions.   Thus, European competition law, unlike that of the US, was supranational in character. Also, unlike that of the US, European competition law was seen from the outset as being linked to trade XE "trade"  liberalisation XE "trade liberalisation"  or, more generally, to economic integration among the Member nations of the EU. Part – or, indeed, most – of the motivation behind the creation of the EU was to end (or at least to channel) political strife among European states, strife that twice during the 20th century erupted in devastating  wars. The reasoning of the EU’s founders was that if the economies of these states could be made sufficiently interdependent, another European war would be unthinkable. Thus, although economic objectives were not irrelevant to the goal of European integration (and, arguably, economic objectives have become relatively more important with the passage of time), the major objective underlying this integration was political, not economic, in nature.
 
Central to achieving European integration was the ending of most border measures restricting the flow of goods and services (and, ultimately, factors of production, including capital and human beings) among the European nations. Competition policy was seen as a necessary adjunct to this mission. The original intent was that neither cartels XE "Cartels"  nor other private business practices (specifically, the exercise of misuse of a ‘dominant firm position’) should act to offset the effects of ending border restrictions. 

De facto, over time, this quite different initial motivation for European competition law has led European enforcement agencies to deal with most of the same issues as the US enforcement agencies, for example, control of incipient monopoly via mergers review (the European Commission XE "European Commission"  has had explicit authority to review mergers only since 1989), control of cartels XE "Cartels" , regulation of vertical restraints (for example, such issues as resale price maintenance, exclusive dealership arrangements, exclusive supplier arrangements, price discrimination, and the like), and regulation of monopolistic practices (in Europe, ‘abuse of a dominant firm position’) such as allegedly predatory pricing. However, European law and policy nonetheless differs from that of the US markedly in terms of procedures. For example, certain infractions in the US can be treated as criminal offences, but not so in Europe. The scope for private antitrust action in the US is much larger than in Europe. And, most importantly, major cases in the US are heard in courts of law – the major power held by the US enforcement agencies is the ability to bring such a case to court – whereas in Europe the European Commission, through its Directorate General (DG) IV, decides on most cases.
 
Furthermore, even if the basic issues treated under the two sets of law are similar in the US and the EU XE "European Union" , specific substantive aspects of law and its application can be quite different. For example, current European policy tends to be much stricter towards vertical restraints than does US law, which allows for a larger scope of efficiency-based defences for such restraints as exclusive dealing. However, Europe grants block exemptions whereby whole sectors are, in effect, allowed to pursue certain practices that would otherwise be illegal. In contrast, the US has no equivalent to block exemptions, save for the one rather odd case of a complete exemption from antitrust granted to major league baseball.
 

Importantly, whereas US competition law concerns itself almost exclusively with private practices that might reduce competition in markets and does not concern itself with government practices of policies that might have the same effects, European law does grant competition authorities some competence in the latter. In particular, the European authorities have powers to regulate the use of state aids to industries or regions and even to order such aids to be paid back if the effect of these is to distort competition.

One procedural element that US and European competition policy does seem to have in common, in spite of the many differences between the two, is that in practice those cases of alleged infringement of competition law that are examined by enforcement agencies are often triggered by complaints received from firms that compete with the alleged offender.
 Importantly, it is not official policy in either location that such complaints automatically lead to investigation by the enforcement agencies, nor are those cases that are investigated necessarily ones that are raised by competitors. However, as a practical matter, the agencies do receive much of their information regarding instances of possible misconduct from firms that believe themselves to be victim of the misconduct, and hence rival firms’ complaints do act as the major trigger of investigations.
 

In a sense then, the enforcement agencies act similarly to the WTO XE "WTO"  dispute settlement procedures in the narrow sense that both sets of bodies act to mediate (or adjudicate) disputes among parties. Even in the US, where antitrust cases are often settled in courts of law, the enforcement agencies often, in effect, act as mediators or adjudicators by acting to bring settlement to cases out of court. In such instances, cases can nonetheless wind up in court if parties to the case do not accept the remedies as proposed by the agencies. However, as noted earlier, private parties can bring antitrust cases in the US directly to court, by passing the enforcement agencies altogether, something that generally is not possible in Europe.

This is not to claim that there is any convergence between procedures for settling disputes in the domain of competition policy and those for settling trade XE "trade"  disputes. Rather, there are huge differences between these two sets of processes. The biggest difference, of course, is that the WTO XE "WTO"  procedures are meant to settle disputes among governments of sovereign nations and not private parties, whereas competition enforcement agencies often, in effect, settle (or attempt to settle) disputes among private parties. 

Indeed, perhaps the biggest difference in general between competition policy and trade XE "trade"  policy is that the former deals mostly (even in Europe) with private practices that impede market contestability whereas the latter deals with government measures, mostly those taken at the border, that have the same effect. A large lacuna is thus created: neither set of policies is equipped to deal with competition distortions that result from some combination of private practice and government law or policy that enables (or even fosters) that practice. Thus, for example, if incumbent sellers in a market conspire among themselves to fix prices and to limit output, this practice can be subject to remedial action by competition authorities. If the same prices and output are fixed and limited by government regulators, this practice generally cannot be touched by competition officials. Ironically, if the effect of a private cartel agreement to fix prices and limit output is to foreclose a national market to imports from other nations, the practice generally cannot be touched by trade policy (i.e., through WTO XE "WTO"  dispute resolution) unless perhaps it can be shown that the agreement directly stems from government measures. It is often argued that foreclosure of one nation’s market to imports from another market results not from a specific governmental measure to create and enforce a cartel agreement, however, but rather from government toleration of private arrangements (i.e., failure to act under domestic competition law). Whether such governmental forbearance of cartels XE "Cartels"  with import foreclosure effects generally can be the basis for WTO dispute settlement procedures is untried but dubious.

Apart from the US and the EU XE "European Union" , other countries have their own unique histories with respect to competition law and policy. Thus, for example, Mexico XE "Mexico"  implemented a competition law in order to further an on-going process of reform of domestic economic policy in an effort to make this policy more market-driven, less dirigiste, and less nationalistic than historically had been the case. Although in some specific regards Mexico’s motivations were similar to those of Europe, the underlying reasons for these motivations differed in Mexico from those in Europe. Thus, Mexico, like Europe, sought to open its domestic markets to greater foreign competition and to use competition policy to help prevent private practices conducted ‘behind the border’ from offsetting market opening measures taken at the border. But the underlying objectives for Mexico to do so were much more economic and less political than for Europe. Unlike Europe, Mexico’s recent history has not been dominated by highly destructive wars. But Mexico during the century just past has experienced economic setbacks, including a depression following the debt crisis of the early 1980s and a financial crisis in 1995. Mexico thus saw domestic reform and the role of competition policy in this reform as a means to foster better economic growth as a goal in its own right. In contrast, while Europe has also viewed competition policy as a means to achieve an economic goal, this goal has been one of integration, which itself has not been viewed as the final goal but rather as a means to achieve a still bigger end. 

To summarise, the key differences between competition policy and trade XE "trade"  policy are as follows. First, the trade policies of most of the world’s nations, those that are WTO XE "WTO"  Members, are subject to a common set of standards establishing obligations to which these policies must conform (or face sanction through the dispute settlement process). Failure of a nation to implement laws and policies that do conform to WTO obligations opens that nation to disputes being lodged in the WTO. Competition policies, by contrast, are not subject to international standards and, in fact, competition law in differing countries varies substantially in terms both of substantive content and procedures for enforcement. These differences among countries in turn reflect differences in the underlying objectives that competition policy is meant to achieve. Indeed, to say that ‘competition law in differing countries varies substantially’ is a considerable understatement. In many countries, of course, there is no compeition law at all.

Furthermore, unlike with trade XE "trade"  policy, there is no formal means available by which nations can resolve disputes that might arise as a result of differing approaches to competition policy. A prerequisite for such dispute resolution would be that there be a common international competition standard against which the issues in a dispute could be judged. But there has not been to date any willingness of nations to attempt to harmonise their competition law or policy so as to reduce the large differences that exist among them, let alone to create common standards. Further, where there might be an overlap between multilateral trade rules and private competition issues, by common agreement, these rules cannot be brought to bear on the private practice at issue. This is because failure of the Treaty of Havana XE "Treaty of Havana"  established a precedent whereby private business practices that might foreclose exports are not subject to multilateral trade rules (and, hence, by default, are subject only to national competition laws). There has been great reluctance to reverse this precedent. Competition authorities in most nations have shown a reluctance either to see WTO XE "WTO"  rules extend into the domain of competition policy, or to create any sort of international agency to administer an international competition law. 

Does the resulting lack of uniform competition policies XE "competition policies"  result in international problems? Will these problems grow? The next section suggests that the answer to both questions is ‘yes’.  

1. 4.
INTERNATIONAL TRADE DISPUTES OFTEN HAVE A COMPETITION DIMENSION

If there were, in spite of the commonality of trade XE "trade"  and competition policies XE "competition policies"  in terms of their ultimate objective, a clean separation of their actual application, then neither the procedural differences between the two sets of policies nor the substantive and procedural differences among differing nations’ competition policies would really matter a great deal. Trade policy would, in these circumstances, concern itself with border measures enacted by governments. Competition policy would largely concern itself with the complementary issues of behind-the-border regulation and private business practices that affect conditions of market entry.
 The two sets of policy could largely coexist peacefully.

Even so, a concern might exist that competition policy in each nation be applied on a ‘national treatment’ basis, for example, that complaints about private business practices that might foreclose (or limit) market opportunities to potential new entrants have as much standing when raised by foreign parties as when raised by domestic parties. Such concerns have been raised.  For example, part of the motivation of the WTO XE "WTO"  dispute over photographic film raised by the US against Japan was concern that Japanese authorities had not dealt with alleged infringements of the Japanese antimonopolies law by the dominant producer of film in Japan in a way that led to a fair outcome from the point of view of a US-controlled rival firm (this case is discussed further below). Concerns have also been raised that, in certain developing nations, competition law has been enforced so as to protect incumbent domestically-owned firms from competition by more efficient multinational firms XE "multinational firms" . Such enforcement resounds with populist and nationalistic overtones.  As suggested earlier in this chapter, populist overtones can also be found in the US law.

But such concerns could be addressed via reform of domestic competition law enforcement in those nations where the law was not applied on a national treatment basis. This issue is often tied to the bigger issue of whether the courts of a country are fair and impartial. It is a well taken point that in many countries courts are not fair and impartial, that judges are corrupt, and that outcomes of judicial proceedings do not reflect due process of law. It further goes almost without saying that multinational firms XE "multinational firms"  are not necessarily always the victims of corrupt legal proceedings; sometimes, in fact, these firms themselves are the corrupting agents. What does go without saying is that competition law and policy cannot serve well to protect the process of competition, including ensuring that this law and policy is enforced on a non-discriminatory basis, if the courts that must ultimately interpret and enforce the law are corrupt. In many countries, the most significant unfulfilled prerequisite for an effective competition policy is that an impartial judiciary that upholds rule of law does not exist.

However, even if competition law and policy existed in every country in the world and was administered on an impartial basis in courts that were not corrupted, problems might arise between this law and policy and liberal trade XE "trade"  policy. This is because, in the modern world economy, hundreds of firms operate on a transnational basis (giving rise to the so-called ‘globalisation XE "globalisation" ’ of economic activity). Thus, many of the concerns addressed by competition policy arise on a cross-border basis. One clear example of this is mergers. During the late 1990s, almost half of all mergers reviewed by US authorities were cross-border transactions, usually ones involving one European and one American party.
 Ten years earlier, only a small fraction of mergers reviewed by these authorities were cross-border ones. Those transactions involving both American and European parties can be subject to review by European authorities as well, leading to a potential for jurisdictional conflict if the two authorities reach opposite conclusions as to whether to clear the merger.
 Obviously, this possibility becomes greater if those authorities judge the merger against dissimilar criteria than if the two sets of criteria are ‘harmonised’. And, also obviously, even if the authorities arrive at compatible conclusions, the transactions costs to parties to a merger of complying with merger review requirements of multiple jurisdictions are greater than if only one such review is required. If nothing else, multiple jurisdictions claiming authority over review of the same merger add substantially to the frictional costs of completing such transactions.

Some but not all of the problems suggested above might be solved (or at least reduced) by greater formalised cooperation among competition authorities. Most promising of various schemes for cooperation is what is termed ‘positive comity’. Under positive comity, there would be agreement among such authorities that any particular situation involving competition law (whether it be a merger or a possible violation of law, for example, a cartel, an illegal vertical restraint, an abuse of a monopolistic position by a firm, etc) would be handled by only one authority, presumably the one with the greatest interest in the case. However, this authority would take into account the interests of other authorities, especially if the ‘effects’ of the case (or remedies) were to spill into the territory of jurisdiction of the other party. In turn, these other authorities would agree, within limitations prescribed by their own law (or, better, under waivers to these limitations), to provide the lead authority with relevant information pertaining to the case.

To this end, a number of formal bilateral international cooperation agreements (ICAs) have already been struck among competition authorities, and more are in the offing.
 Furthermore, a recent high-level committee assembled by the US Department of Justice has recommended that the way to deal with the growing interface between international trade XE "trade"  policy and competition policy issues is to extend and deepen such cooperation.
 Current agreements vary in terms of the amount and level of cooperation that is enabled and, clearly, much more could be done than has been done in these existing agreements. But, equally clearly, no such agreement can hope to resolve fully the conflicts that are intrinsically created by fundamental incompatibilities in substantive standards among differing nations’ laws and policies. Current ICAs call for cooperation and, in some cases, procedural harmonisation but not harmonisation of substantive law.

Greater cooperation thus might solve some of the problems associated with conflicting jurisdictions as these affect merger review and other aspects of competition policy, but it is not likely to solve all of them. The main question for this chapter is whether there are likely to be conflicts that remain unresolved regarding market access XE "market access"  for foreign sellers in nations’ domestic markets. 

Issues of market access XE "market access"  can, in fact, be raised by mergers. For example, the US express delivery firm UPS has alleged that European postal monopolies (specifically, the Deutsche Bundespost and the Royal Mail) have been acquiring independent local express delivery firms (for example,  acquisition by Deutsche Bundespost of DHL) in order to expand their legal monopolies in regular postal services to the express delivery market. The further allegation is that traditional postal monopolies are being used to cross-subsidise the operations of the postal agencies in the express delivery market, an allegation that, if correct, is tantamount to price predation designed to foreclose the market from competition. 

It is not the purpose here to comment on whether the allegations in this specific case are correct. The issues, rather, are whether merger review procedures undertaken by European authorities will fully consider the market access XE "market access"  issue and, were it to be determined that the postal mergers have indeed created a situation of abuse of dominant firm position, whether effective remedies will be found to render this market more contestable. 

More generally, the issue is whether or not it is satisfactory for cases of alleged foreclosure of a non-national firm from a nation’s market to be judged and resolved solely by authorities of that nation. In the WTO XE "WTO" , of course, disputes arising from failure of a government to abide by obligations so that a foreign firm faces market foreclosure are raised by other governments (generally, the home government of the foreclosed firm) and decided by impartial panels. But when the reasons for foreclosure fall into the domain of competition policy, however, all that the aggrieved firm can do is to seek relief from the government of the affected country. This is not necessarily a problem if the relevant authorities are fair, neutral, and objective. The question is, what if they are not? 

Mergers are, of course, not the only domain of competition policy where issues of market access XE "market access"  for foreign firms arise. The photographic film case against Japan pursued by the US Government arose because a US-based firm, Kodak, believed that expansion of its market share was foreclosed by virtue of exclusive dealing relationships between domestic rival Fuji Film and several distributors. (The Kodak case arguably was weakened somewhat because, in fact, Kodak did have its own exclusive dealing relationship with another distributor; thus, Kodak’s case was not that it was foreclosed from Japan altogether but, rather, constrained in efforts to enlarge market share.) Kodak did not believe that its concerns were addressed fairly by the Japanese Fair Trade Commission XE "European Commission"  (JFTC), which had looked at the relevant markets and determined that there was no violation of the domestic antimonopolies law. Thus, the US Government brought a case against Japan in the WTO XE "WTO" , but could not base this case on the vertical restraints that unquestionably existed in Japan for reasons already discussed. Instead, the US case was based on evidence that these restraints were enabled by measures taken by the Government of Japan. The dispute settlement panel did not accept the US arguments and ruled in favour of Japan. 

Although the photographic film case has been the only dispute brought to the WTO XE "WTO"  that explicitly involved competition issues, such issues have figured in a number of bilateral trade XE "trade"  disputes that have not been formally brought to the WTO. These have included US complaints regarding Japanese business practices having alleged export foreclosure effects in automobile, flat glass, and paper markets. The automobile complaints centred around exclusive dealing relationships between Japanese automakers and their distributors which allegedly foreclosed sales both of finished US automobiles and US-made auto parts in the so-called ‘aftermarket’. Japanese authorities denied the existence of foreclosure in these instances. In flat glass, by contrast, the JFTC has concurred with at least some US allegations that a producers’ cartel in Japan exists and has coerced (by threat of boycott) independent distributors from handling imported flat glass, even though the imports were priced significantly below substitutable domestically-produced goods. However, the JFTC has not formally investigated this sector, nor has it required remedial measures to be applied. Allegations similar to those for the flat glass sector have been directed towards the Japanese paper market. A 1992 agreement was signed between the Japanese and US governments to increase market access XE "market access"  for foreign sellers of paper products in Japan but, at least according to one source, the agreement has ‘not had its intended effect’.

Other complaints have been made concerning anticompetitive business practices in Japan that have foreclosure effects on Japanese imports. These involve the electronic equipment market and the soda ash market. While again the US Government, responding to US producers, has been the main complainant, the Americans have been joined by European sellers. In all of these cases, a common thread has been the perception that the JFTC has been lax in enforcing Japan’s own Antimonopolies law.

Other trade XE "trade"  disputes invoking competition issues have occurred involving nations other than Japan. Thus, for example, there have been quarrels between the US and Europe over access to airline reservations systems. The US has complained that US aerospace firms have not been able to win contracts to supply parts to the Airbus consortium because of exclusive dealing relationships between the consortium and European suppliers. Similar complaints have been raised by the US Government over market access XE "market access"  in Europe of telecommunications XE "telecommunications"  equipment manufacturers, with the added twist of concern that European technical standards in this sector are designed to serve as market access barriers. Similar complaints have been raised by the USTR XE "USTR"  concerning the markets for telecommunications equipment in a number of non-EU nations. The EU XE "European Union"  has investigated a number of cases of alleged international cartels XE "Cartels"  that have acted to raise prices of relevant products internally in Europe.

The WTO XE "WTO"  Working Group on Trade and Competition policy received submissions from a number of countries that identified business practices within their own borders that had possible import foreclosure effects or acted to retard entry of foreign firms via foreign direct investment XE "investment" . The EU XE "European Union" , France, Canada and the US all presented examples of such practices.

A common element in many of these case examples is that private business practices are often enabled or abetted, intentionally or unintentionally, by government policies or practices, usually in the form of regulatory measures. One question that naturally arises in such instances (and indeed figured in the WTO XE "WTO"  photographic film case noted above) is whether or not foreclosure caused directly or indirectly by such measures might be subject to the WTO dispute resolution. As already discussed, private practices are not subject to WTO but, under GATT XE "GATT"  Article XXIII, government measures that cause ‘nullification and impairment’ certainly are (and, hence, in the photographic film case, the US Government based its case on alleged existence of such measures, albeit unsuccessfully). This, of course, opens the door for certain types of foreclosure potentially being subject both to competition policy and trade XE "trade"  policy, for example, it is not out of the question that competition authorities might investigate a case to determine whether private restraints impeded market entry and, simultaneously, a WTO panel might investigate the same case to determine whether government measures that enabled those private practices constituted nullification and impairment. And, just as differing competition authorities having jurisdiction over the same merger raises the potential for conflicting outcomes, so the possibility of WTO panels and competition authorities investigating the same case (albeit from different perspectives) also creates potential for conflicting outcomes.

As suggested in the opening sections, such potential conflicts are likely to proliferate over time. The reasons are several. First, as noted, mergers and acquisitions once took place largely within national boundaries of particular countries, but these are becoming more and more international. Second, markets for many products are becoming increasingly global, even in sectors where cross-border mergers do not figure. And, third, those sectors where government regulation figures importantly, for example, telecommunications XE "telecommunications" , financial services, pharmaceuticals XE "pharmaceuticals" , are among those sectors that are most rapidly becoming globalised. Furthermore, as suggested in section 3, many of these cases suggest a major lacuna created by the combination of trade XE "trade"  and competition policy. Namely, while trade policy is concerned with government border measures that might reduce market contestability and, through the GATT XE "GATT"  national treatment and nullification and impairment clauses, at least some behind-the-border measures that might have the same effect, and while competition policy is concerned with private practices that might have the same effect, neither set of policies addresses combinations of governmental regulation and private practices that create pro-incumbency biases and hence reduce market contestability. Cooperative arrangements among competition enforcement agencies do not offer much potential for filling this lacuna, and to date no work programme has emerged in the WTO XE "WTO"  to address the issue. Nonetheless, many of the specific examples of trade disputes discussed in this section would seem to fall into this particular category. There appears to be a real problem for which no remedy is available or proposed.

5.
Is there a Way Forward?

What emerges from the previous two sections is as follows. On the one hand, the conflicts and costs associated with non-uniform principles and procedures of competition policy, as it has been implemented across the globe, are likely to grow (section 4). But, on the other hand, there is little effort or will among nations to take those steps necessary to reduce the inconsistencies that give rise to these costs and conflicts (section 3). Especially anathematical, at least as perceived by the US Government, would seem to be any effort to embody competition standards in the WTO XE "WTO" .

One of the main reasons for the reluctance of nations to ‘internationalise’ competition policy is that nations have exhibited in recent years a growing unease with the extent to which they have already yielded sovereignty to international institutions such as the WTO XE "WTO" , the International Monetary Fund (IMF) and, in Europe, even the Commission XE "European Commission"  of the European Union itself. Such unease is reflected, inter alia, in moves in Europe towards greater ‘subsidiarity’ (code language for shifting the responsibility for decision-making away from the European Commission in Brussels and back to national capitals) and provisions in US trade XE "trade"  law allowing the US Congress to end US Membership in the WTO. At least some of the antiglobalist demonstrators in Seattle XE "Seattle"  in November 1999 were protesting alleged loss of national sovereignty to the WTO. In those countries requiring financial ‘bailouts’ from the IMF during the Asian financial crisis in 1997, there have developed elements of backlash against the IMF itself, motivated in part because decisions over matters normally considered to be within the sovereign prerogative of national governments were seen to be taken by the IMF and not by governments themselves.

Compounding the issue of whether there should be international competition standards is the problematic issue of what the standards should normatively be, even if there were to be consensus that some such standards indeed should exist. Competition policy, when it works well, often involves a delicate balance between how much market power should be allowed on the part of one firm and the efficiencies that this market power might enable the firm to realise. Hard and fast per se rules to guide determination of what is the correct balance are infeasible. One consequence is that competition law in the US (where procedures used by competition authorities to determine what is the correct balance are arguably the most advanced) has, for most issues, moved away from application of per se rules and towards ‘rule of reason’ (i.e., each case is decided on its own merit). In light of the complexities of most competition cases, a rule of reason approach is to be desired. However, a rule-driven procedure such as the Dispute Settlement Mechanism of the WTO XE "WTO"  is not especially well-suited to this approach. Most WTO dispute settlement involves a relatively simple interpretation of whether or not an action taken by a member government is or is not consistent with obligations under relatively unambiguous WTO rules, not a balancing of one goal against another.

There might appear some conflict between these statements and earlier ones to the effect that the economic goals of competition policy and liberal trade XE "trade"  policy are largely the same. In fact, core WTO XE "WTO"  obligations are largely consistent, as noted earlier, with the basic goal of competition policy to foster consumer welfare via ensuring that competition among economic agents does take place. Most WTO dispute cases as decided by dispute resolution panels involve determination of whether or not a practice by a government that violates a core obligation falls within the scope of an allowed exception. While it could be argued that most competition policy cases that are adjudicated involve a similar decision – i.e., whether or not a private action that potentially reduces competition falls within an allowed exception, including one based on efficiency – the difference comes down to there existing much more ambiguity in many competition cases as to what should be an allowed exception, than in most WTO cases. One consequence is that the amount of discretion that must be allowed the deciding authority is necessarily greater for most competition cases than for most WTO disputes. Given this, one factor that mitigates inclusion of competition issues in the WTO is reluctance of nations to have cases involving national interests to be decided by tribunals which must exercise discretionary authority. In this matter, as just suggested, WTO panels do not enjoy much discretionary authority. Rather, their authority again is quite limited to deciding a case on the basis of  relatively non-ambiguous rules. But almost all experts in the area of competition policy believe that to try and establish non-ambiguous per se rules to govern competition policy on a global basis would be folly.
 

All of this militates against anything like ‘global competition policy’, or at least against such a policy being administered on a supranational basis through the WTO XE "WTO"  or any other international organisation. Yet, as noted above, there are aspects of the globalised economy that do seem to call for a competition policy that is not confined within the borders of one nation. Further, a case can be made for standards that are uniform across boundaries, and for competition policy that is consistently applied across the globe. More importantly, perhaps, pressures for such consistency are likely to grow.  

What will be the response of governments to such pressures? One response doubtlessly will be expansion of the nascent network of cooperation agreements among competition enforcement agencies, with more agencies participating in cooperative arrangements. Out of such cooperation there might in fact develop some harmonisation, if not of substantive standards then at least of certain procedural aspects of enforcement. For example, for merger review, one outcome could eventually be uniform information reporting requirements, such that all relevant agencies at least worked with the same information. Uniform, or at least similar, requirements for information reporting would reduce costs to business firms of complying with merger review requirements and, moreover, would render current restrictions against the sharing of information among enforcement agencies debatable. Such restrictions, which are often embodied in national competition law, in fact are one major obstacle to international cooperation among enforcement agencies. Further down the line, it is not to be ruled out entirely that cooperation and consultation among enforcement agencies might lead to some harmonisation of substantive standards. On this last matter, there are some competition-related issues where harmonisation might in fact prove relatively easy to accomplish, the remarks of previous paragraphs notwithstanding. For example, at least among the Organisation for Cooperation and Economic Development (OECD XE "OECD" ) nations, substantive law with respect to cartels XE "Cartels"  is already quite similar from jurisdiction to jurisdiction, and further convergence might not be difficult.
 However, on other issues, such as vertical restraints, substantive differences in current law and practice among nations are quite great and convergence on such issues would likely be a long way off, if ever.

Intensified efforts at cooperation thus is the likely response of competition policy itself, as carried out by competition enforcement agencies, to global pressures for consistency. Is there a role for trade XE "trade"  policy in achieving this consistency? As of the time of this writing, there is in fact some indication that the US might be willing to be somewhat more flexible than in the immediate past with respect to the EU XE "European Union"  call for competition policy to be included on the multilateral trade agenda. However, for all of the reasons already indicated, this is not likely to lead in the near future to actual negotiation of competition-related rules in the WTO XE "WTO" . Rather, what might be anticipated is a renewed mandate of the Working Group on Trade and Competition, where the mandate might include the group making recommendations as to whether there is a case for such rules at some time in the future. Such rules might be envisaged, for example, to counteract government regulations XE "regulations"  that have the intended or unintended effect of protecting incumbent interests in a particular market and thus exclude foreign suppliers from that market. Such rules would be in the spirit of existing WTO obligations pertaining to national treatment, whereby imported goods are meant to receive treatment no less favourable under tax, regulation, or other government laws and policies than equivalent domestically-made goods. 

In fact, however, skeletal competition-based rules already exist in the WTO XE "WTO"  within the existing General Agreement on Trade in Services XE "GATS" 

 XE "Services"  (GATS). This agreement, of course, covers only service sectors, and many of the obligations created under GATS apply only to those sectors whereby (WTO) Member nations undertake market access XE "market access"  commitments as listed on Members’ Schedules. (In other words, the obligations only apply to those specific sectors that an individual nation elects to open to international competition.) Activities within such sectors are subject to national treatment along the lines suggested in the previous paragraph although nations can, for these listed sectors, also list sector-specific exceptions to national treatment. 

Even so, and irrespective of whether a sector is one in which a Member undertakes a market access XE "market access"  commitment, GATS XE "GATS"  Article IX states that ‘Members recognize that certain business practices of service suppliers, other than those falling under Article VIII (designated monopolies), may restrain competition and thereby restrict trade XE "trade"  in services’. Accordingly, the article indicates that ‘Each Member shall, at the request of any other Member, enter into consultations with a view to eliminating practices (that restrain competition)’. It is not, however, indicated what form these consultations might take or what agencies will represent governments in these consultations, (i.e., would the consultations take place among trade officials, or might these be competition officials?). Thus, one possibility might be for the WTO XE "WTO"  to try to link GATS Article IX with the growing network of competition cooperation agreements, for example, to encourage competition agencies to include within these agreements arrangements for consultations on GATS-related issues pertaining to private practices that impede market access.

Furthermore, the GATS XE "GATS"  calls for the WTO XE "WTO"  Council for Trade in Services XE "Services" , through ‘appropriate bodies it may establish’, to develop disciplines regarding regulation of services suppliers (specifically, qualification requirements and procedures, technical standards and licensing XE "licensing"  requirements) to ensure that these ‘do not constitute unnecessary barriers to trade XE "trade"  in services’. In the interim, prior to introduction of such disciplines, for sectors where specific commitments have been undertaken, a Member is bound not to apply licensing and qualification requirements in a manner in which they  ‘nullify or impair’  its specific commitments. Again, there might be some formal role for competition policy in this domain. For example, the competition experts who constitute the trade and competition working group might be invited to work with the Council on Trade in Services (or be constituted as one of the ‘appropriate bodies’) of this group to work on developing the called-for measures to insure that regulatory practices do not unduly impede market contestability.

It is widely noted that the GATS XE "GATS"  has put the WTO XE "WTO"  into the competition policy business. What seems to be called for, along the lines of the suggestions above, is that this is recognised by the world of competition policy. That is not to say that the WTO should embark upon a course whereby its role is expanded towards becoming a world-wide competition agency. Rather, what needs to be done in the near-term is to ensure that the competition role that has already been defined for the WTO is meshed effectively with the nascent network of competition agency cooperation arrangements, so that the latter works with, and not apart from, the WTO. To this end, competition agencies might be better advised to work on building upon that which already exists in the WTO, rather than (as seems to have been the case in recent years) to work on trying to keep the worlds of trade XE "trade"  and competition policy separate and distinct. 
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.

�.	Formerly the European Economic Community. In this chapter EU� XE "European Union" � refers to either the current European Union or to the predecessor, the European Economic Community.


�.	The focus of this chapter thus is largely on what could be termed the ‘cross-border aspects of competition policy’ rather than ‘competition aspects of international trade� XE "trade" � policy’. This latter is not a null set, for example, it can be (and is) argued that some elements of trade policy can be highly anti-competitive in terms of the impact of their application. Antidumping, for example, is often mentioned in this regard. These elements warrant mention in their own right. See for example, Lipstein (1997). However, they are not the subject of this chapter.


�.	Or, if the sellers were small in number but did not behave collusively, via entry of new sellers who would drive a Cournot equilibrium price and output closer to a competitive outcome.


�.	See, for example, Scherer� XE "Scherer, Frederic" � (1999).


�.	Control of such facilities can deter block entry if creation of new facilities entails a large sunk cost that creates a significant ‘wedge’ between marginal cost of delivering the product to market and the average cost of doing so.


�.	‘EU� XE "European Union" � leaders agree sweeping reforms to create jobs’, Financial Times, 25/26 March 2000, p. 1 and accompanying story on p. 2.





�.	The idiosyncratic nature of the US Constitution requires this because, under the Constitution, the Congress holds authority over international commerce of the US whereas foreign policy is in the domain of the US President. Under ‘fast-track’, the President (via the US Trade Representative) actually negotiates for the US, but if the resulting agreements require changes in US law, these must be enacted by Congress. Also, under ‘fast-track’, Congress votes for such changes as a package, such that Congress must either pass or reject the whole package, thus preventing Congress from forcing re-negotiation of specific aspects of a trade� XE "trade" � agreement. At the time of this writing, the ‘fast-track’ authority had lapsed.


�.	Following the conclusion in 1979 of the ‘Tokyo Round’ of multilateral tariffs� XE "tariffs" �, the GATT� XE "GATT" � was supplemented with several so-called ‘plurilateral’ agreements. These were ones to which only a subset of GATT nations were participants.


�.	The non-applicability of GATT� XE "GATT" � Article XXIII to private business practices was formalised by the GATT in 1960, and this formalisation carries over to the WTO� XE "WTO" �.


�.	See Jackson� XE "Jackson, John" � (2001) for a study of the WTO� XE "WTO" � dispute settlement process. Jackson concludes that this process has rendered fair and impartial decisions that tend to be quite narrow.


�.	Canada is the only country with a competition law older than the earliest US law, the Sherman Act. Unlike US law, Canada’s law has been substantively changed since its initial passage.


�.	Populist sentiment first grew against the railroads, which were regional monopolies.  Sentiment later shifted to national monopolies, such as that held over oil products by the Standard Oil Trust or the tobacco industry held by the American Tobacco Trust.


�	Even though abusive monopolistic practices by US railroads fomented the populist sentiment that led to the passage of the Sherman Act, the railroads were never actually touched by US competition law; rather they were subjected to price regulation under the authority of the Interstate Commerce Commission� XE "European Commission" �.


�	Thus, the history of European competition policy has been, in terms of its underlying original rationale, much more akin to that of the multilateral trading� XE "multilateral trading" � system� XE "trading system" �, which also was originally motivated by the political objective of reducing the likelihood of armed conflict, than to the US antitrust laws. Perhaps for this reason the EU� XE "European Union" � is much more open to issues of competition policy being explicitly included in the WTO� XE "WTO" � agenda than is the US at this time.


�.	An appeal procedure does exist in Europe whereby firms can contest DGIV decisions.


�.	However, European policy has been changing in directions that act to bring it and US policy into greater mutual conformity. This is in some large part a consequence of new thinking (new since the 1970s!) among economists about the economic consequences of vertical practices. This thinking recognises that some such practices, even if these might discourage new entry at some level into a market, can nonetheless serve to enhance efficiency. This is especially so of vertical measures that discourage ‘free rider’ entry, i.e., entry that piggy-backs off large sunk costs incurred by incumbent firms. If ‘free riding� XE "free riding" �’ is allowed, or so goes current thinking, the result will be disincentives for firms to make necessary (and socially desirable) investments because ‘free rider’ competitors will bid down returns on such investments to levels unacceptable to investors.


�	On this see Fox (1997b). A comprehensive treatment of the US versus EU� XE "European Union" � competition law is contained in a series of essays in the volume edited by Evenett, Lehmann and Steil (2000).


�.	This statement does not apply to merger review; merger review is generally self-initiated by the enforcement agencies on the basis of information that must be supplied by the merging parties to these agencies.


�.	As noted previously, however, competition policy does not generally in fact concern itself with governmental behind-the-border measures, even if these act to reduce contestability of markets. Again, the main exception is competence granted to the European Commission� XE "European Commission" � to regulate state aids to industry.


�.	US Department of Justice (2000).


�.	Indeed, mergers between parties that are both legally ‘American’ nationals can be subject to review in Europe and mergers between parties that are both legally ‘European’ can be subject to review in the US – for example, where the parties are multinational firms� XE "multinational firms" � holding operations on both sides of the Atlantic. One of the most contentious cases of recent times was the merger of the American firm McDonnell-Douglas into the Boeing Corporation, also an American firm. The merger was reviewed by authorities on both sides of the Atlantic, who initially reached opposite conclusions. The resulting conflict was resolved only at diplomatic levels.


�.	Some of these have been enabled by the US International Antitrust Enforcement Assistance Act of 1994. To date, only one full-blown agreement has been concluded under this Act, with Australia� XE "Australia" �. Another agreement is expected to be completed soon with Canada and what amount to exploratory agreements have been struck with the EU� XE "European Union" � and Japan. Other bilateral agreements not involving the US exist, for example, between the EU and Japan, but these mostly are also essentially exploratory in nature.


�.	US Department of Justice (2000).


�.	US Department of Justice (2000).


25.	Ironically, in some countries, reforms demanded by the IMF were in fact ones that senior officials of the affected governments themselves knew were necessary but were blocked from doing so because of internal deadlocks. 


�.	This is true even on the part of authors who have generally been in favour of some role within the domain of competition policy for the WTO� XE "WTO" �, such as Scherer� XE "Scherer, Frederic" � (1994) and Graham and Richardson (1997). Those who have favoured such rules, for example, Fox (1997a), have tended to see these rules covering a limited subset of the specific issues covered by competition policy, for example, rules on hard cartels� XE "Cartels" � with boycott.


�.	See, for example Organisation for Economic Cooperation and Development� XE "OECD" � (1998).






