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Abstract

This paper examines the experience of WTO members with the TRIMS agreement covering notification, disputes and implementations issues from a developing country focus.  Although the agreement is biased against developing countries in that they are the ones that have had to make policy changes to comply with the agreement the paper finds that such adjustment would have had to take place earlier had it not been for the agreement.  The paper also analyses prospective issues pertaining to the TRIMs agreement in the context of both the mandated review of the agreement and a new round of trade negotiations.  

*  The contents of this paper have been written in a personal capacity and should not in anyway be attributed to UNCTAD.  This paper has benefited from the comments and discussion of participants at the Special WTO Seminar on Implementation on 20 May 2000. 
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Introduction

Although only five pages long, the Agreement on Trade Related Investment Measures (TRIMs) has become a central issue in the debate on the relevance of the multilateral trading agreements and the World Trade Organization (WTO) to developing countries.   A combination of factors led to the inclusion of investment into the work program of the Uruguay Round negotiations. These included, a changing perception of the role of FDI in development and the intense debate on the linkage between GATT rules and foreign investment policy created from the US-Canada dispute on Canada’s application of performance measures on foreign firms. 
 However, despite an ambitious start to the negotiations the final text was limited in scope and coverage.  

The purpose of this paper is to assess how well the Agreement has been implemented and identify lessons or issues that maybe relevant for both the mandated review of the agreement or for a new Round if one is launched at the Fourth Ministerial.  The next sections reviews the implementation of the agreement from the point of view of notifications and disputes.  Issues and options for the evolution of both trade related investment measures and investment issues in the WTO are then discussed in light of the assessment of the implementation experience.

The Agreement 

The fact that there is a separate text called an ‘Agreement’ is a paradox.  In essence, all the TRIMS agreement does is clarify the application of GATT articles III (4) on national treatment and XI (1) on quantitative restrictions. It does not even define a trade related investment measure.  Instead the approach that was taken was to include an illustrative list of measures, which are inconsistent with the two key paragraphs of the GATT (III.4 and XI.1). This list covers both TRIMs, which are mandatory or enforceable under domestic law, or under administrative rulings and measures for which compliance is necessary to obtain an advantage.  There is no text specifically addressing issues related to granting national treatment to investors. 

The agreement allowed for a notification period of 90 days from 1 January 1995 for WTO members to notify measures that were not in conformity with the agreement.  Once notified, a member was allowed a transition period, depending on its level of development to bring its laws into conformity with the agreement.  Developing countries were allowed five years, while least developed countries were allowed seven years. 

It is a rather modest attempt at disciplining policies that are targeted at foreign enterprises and is the outcome of conflicting positions about the extent to which investment issues should be covered by the WTO.  Many developing countries resisted the extent to which market access for foreign firms would be covered, as a result the negotiations focused on policies that applied to the operations of foreign firms.  Even then, the negotiations proved difficult, as there was no agreement as to whether or not a specific policy instrument was trade distorting.  Furthermore, some developing countries took the position that they should have access to policy instruments that could be used to offset any perceived negative effects associated with the operations of transnational corporations (Mashayeki, 2000).

When the TRIMS agreement is compared to other investment provisions, or plurilateral attempts at investment rules, including non-binding ones such as APEC, or the World Bank Guidelines it falls considerably short in terms of coverage.  Nevertheless, as a multilateral instrument the agreement has allowed investment issues to be discussed in the context of multilateral negotiations.  These discussions have also continued through the Working Group on Trade and Investment where members have further explored the linkages between, trade, FDI and development. 

Implementation

There is no established template with which to evaluate the implementation of an agreement.  Nevertheless, there are some sensible criteria that can be adopted. For example, is the Agreement neutral with respect to its application? Has the agreement been successful in terms of both avoiding and settling disputes?  The responses to these questions will be taken up below in the context of three issues: notifications, disputes and adequacy of the transition periods.

Notification

The agreement allowed any member access to an extended transition period for bringing policies that they may have into compliance with the Agreement, if and only if these policies were notified within 90 days of the commencement of the agreement.  Twenty-six members, all developing countries, notified a variety of policies.  The economic characteristics of these countries varied considerably.  The overwhelming policy adopted by these countries was local content schemes. The second most frequent was foreign exchange balancing. 

There was some variance in the approach used by these countries in the application of these policies.  The most frequent industry where these policies were in existence was the automotive industry, although some members applied local content schemes in a general fashion across all industries.  The second most prominent industry was agriculture.

Therefore, in the context of notification it would seem that the agreement worked well in that approximately 20 per cent of the WTO membership were adopting policies that contravened the agreement.
  However, there is an issue given that none of the countries were either developed, or least developed countries. Furthermore, some developing countries, argue that the notification period was too short, hence a country that could not notify because of this reason would not be able to enjoy the benefit of the transition period.

Disputes

Given that any member can initiate proceedings of a dispute against any other member it makes little sense to simply add up the number of disputes.  Using that approach one would find that sixteen requests for consultation were initiated, with two proceeding to an actual dispute panel.  The problem is that one WTO member may find itself defending one particular policy against a number of other members.  This was the case of the notifications against Indonesia, when Japan, the EU and the United States each filed notifications citing the same policy.  Similarly, Japan and the EU filed notifications against Canada.  Therefore, once this double counting is consider only seven countries, four developing and three developed had to defend their policies.

One interesting aspect of the notifications for dispute is that in each case the complaint listed other policies in addition to those that were claimed to be inconsistent with the TRIMs agreement.  This is an important point in that it reflects on the use of the types of policies in the context of general industrial policy objectives as opposed to an isolated or targeted use of intervention.  The complaints always listed GATT articles and also the Agreement on Subsidies and Countervail Measures (SCM).  In a recent case the Agreement on Trade Related Intellectual Property was listed in one case.

Two of the notifications, against Canada and Indonesia could not be resolved outside the dispute settlement mechanisms and had to proceed to panel reports.  In both cases the complaining country was a developed country. In the first case, Japan, the EU and the United States.  Whereas, in the Canada case it was only Japan and the United States.  The decision in each case went against the defending party requiring them to bring their laws into conformity with the TRIMs agreement.  

Adequacy of the transition periods

The transition period for implementing the TRIMs agreement for developing countries expired on 31 December 1999.  Although the agreement did not specify a deadline for requests for extension by 31 May 2000 nine requests had been lodged with the WTO.  In March 2001 Egypt formally filed a request to bring the total to ten countries.  In general, therefore, the record for implementation for the TRIMs agreement is not too bad.  Approximately a third of the members that notified policies did not comply with the agreement.  This, however, does not mean that serious implementation problems do not exist.  There are serious problems, but they differ substantially from the type of implementation problems in the Agreement on Trade Related Intellectual Property and the Customs Valuation Agreement. In this case, the drafting of the legislation to repeal local content schemes is fairly simple and straightforward.  There is no substantive technical need in this regard. 

There appear to be two issues related to transitions periods.  First, some members argue that they lacked the capacity to identify measures that were inconsistent with the TRIMs agreement and hence were unable to meet the notification deadline. This meant that for these countries the effective transition period was zero years, which is clearly inadequate according to their argument.  The second issue is that in some cases the members that did notify did not appear to have been prepared to meet the deadline.  Many members conducted activities in their countries related to the implications to the affected industries arising from compliance, but none actually had implemented alternative policies.

Some of the requests for extensions were legitimate in the context of implementation difficulties. One member country already had the relevant laws that were in conformity with the TRIMS agreement drafted, but the laws had not been given parliamentary approval (Chile).  Another member country (Romania) had a legally binding contract between the government and a firm that included a policy that was not in compliance with the TRIMS agreement, but the removal of which would have had legal consequences for the national government. 

The most often cited reason was the financial crises that hit some developing countries in 1997.  Malaysia, Thailand, Philippines and Argentina each cited this as a major factor for their request for an extension, since it would add to their structural adjustment problems from the crisis.  

Colombia and Pakistan each cited specific development reasons for their extension. Colombia cites the difficulties in transforming its economic model, especially in terms of substituting away from illegal crops.  This, they argue would require a domestic absorption, or local content policy to ensure that these farmers are able to sell their produce.  

Pakistan cited the specific issue that TRIMs conformity maybe contrary to their development their interests.  They argue that opening their economy to import competition would not allow them to optimally exploit domestic resources, promote transfer of technology, and promote employment and domestic linkages. It also specified a minimum period for extension, not a maximum. 

Another interesting reason cited for an extension was the interaction between preferential trade agreements and multilateral obligations.  Argentina in its request stated specifically that negotiations within the context of the MERCOSUR Common Automotive Policy were important.  Mexico did not specifically state in their request the issue of NAFTA, but there is an inconsistency in the phase out period for TRIMs in NAFTA and in the WTO.

The most interesting aspect is the range of time requested.  This was from one year (Chile) to a minimum of seven years (Pakistan).  Those countries requesting additional periods on the basis of adjustment problems, with the exception of Malaysia, generally requested periods longer than 4 years.  

Issues arising from the operation of the agreement

There are a number of issues arising from the operation of the agreement that go beyond simply the issue of not enough time being allocated for the transition period that need to be addressed in the context of either a review or in new negotiations.  Six of these are identified in this section.

Ownership neutrality

Although the agreement foreshadowed a direct link with GATT, there was still some confusion regarding whether or not a policy that violated GATT articles automatically meant that it violated the TRIMs Agreement. As indicated before, the problem here is that the TRIMs agreement did not introduce new language in the context of disciplining policies – instead it only referred to the GATT articles.  Therefore, this raises a question of how the TRIMs agreement actually fits into the set of MTAs and whether it allows or prevents a measure directly targeted to a foreign enterprise.

Part of the confusion lies in the extent to which the TRIMs agreement is actually an instrument related to foreign investment.  The term investment is used in the title and there was a general presumption that polices related to investment that affect trade was to be addressed.  This perhaps was to be the feature that distinguished the GATT from the TRIMS. 

One view is that the TRIMS agreement codifies the FIRA decision. However, this is technically wrong since the TRIMS agreement is a standalone agreement, hence needs to be interpreted independently of the GATT rules.
  However, since it is independent, does it have any direct relevance to foreign firms and does it go beyond GATT rules, especially in the context of Articles III and XI?  This view has been put forth by a number of developing countries
 

However, the panel report on the TRIMs dispute involving Indonesian policies finds conclusively and clearly in para 14.73:

"We note that the use of the broad term "investment measures" indicates that the TRIMs Agreement is not limited to measures taken specifically in regard to foreign investment. Contrary to India's argument we find that nothing in the TRIMs Agreement suggests that the nationality of the ownership of enterprises subject to particular measure is an element in deciding whether that measure is covered by the Agreement".

Therefore, the TRIMs agreement is not confined to policies targeted at foreign firms.  It, like the GATT is ownership neutral.  The importance of the Indonesia panel decision and the subsequent Panel decision on Canada’s policies is that they clarify the relationship between the GATT articles and the role of the TRIMs. In particular, since the TRIMs agreement is independent this would imply that any future negotiations would have to take this relationship into account.

Voluntarism and backsliding

A number of countries have made clear that the central issue in the TRIMs agreement is not the length of time to implement the obligations, but the obligations themselves. For example, consider the proposal made by twelve countries that argues that the text of the agreement should be changed so that commitments to the TRIMs agreement are made on a voluntary basis (WTO document WT/GC/W/354).  This proposal is clearly asking for a derogation of the commitment and indeed is requesting for a kind of special and differential treatment in the MTAs that does not exist.

While the proposal is unlikely to receive broad support in light of the fact that it is inconsistent with existing rules and rulings on the application of these rules it does raise the question of whether or not some developing countries were adequately prepared for the negotiations.
  In this context the approach that was taken was to ban outright such policies without any agreed phasing as say the Agreement on Textiles and Clothing.  For example, if this approach was a adopted a country that notified a local content scheme would have been required to notify how the scheme is to be implemented and also the minimum specified local content.  Then, a simple phasing out of 20 per cent over five years would have met the transition period deadline, but allowed individual members and indeed other members the possibility to observe the extent of implementation.
  

In the absence of a well defined phase-in program members that notified under the TRIMs agreement had only the obligation to bring their laws into conformity.  Indeed, during meetings on the Committee on Trade and Investment a number of questions were put forth to WTO members that notified about their implementation programs, to which they rightfully replied that they were under no obligation to respond in detail.

Therefore, in simple terms as with any obligation when the implementation causes difficulty and program for that implementation is voluntary there is no incentive to comply with the obligation.  This could be an issue to be taken up in the context of a review of the agreement, especially if new disciplines are to be considered.  Nevertheless, the point should be made that this is only a problem for a third of the countries in less than a quarter of the notifications 

Structural adjustment as a defense

The preambles of the TRIMs agreement states that it takes into account the trade, development and financial needs of developing countries.  In this respect, four of the applications for extensions cited the financial crises that hit the East Asia and Latin America region.
  A fifth cited a particular circumstance of structural adjustment away from illegal to legal farming.  These two cases, without question are specific to developing countries and appear to be legitimate grounds for an extension.

However, the Arbitrator in the Indonesia panel dispute took up this precise point.  In this case he was required to rule on the length of time that it would take for Indonesia to implement the panel ruling to bring its laws into conformity with the TRIMs agreement.  The complaining parties, the EU, Japan an the United States argued that structural adjustment should not be considered to be a defense, as this is part of any obligation to liberalize.

His final ruling was that Indonesia should be allowed twelve months – six months for administrative consultations and a further six months because it was a developing country.  Canada was given less time to implement.  Therefore, the precedence was established again that developing countries require more time than developed countries. It also appears to set precedence about structural adjustment as a defense. Indeed, the arbitrator in this case and the rulings in the previous cases indicate unambiguously that without the cover of the TRIMs agreement any WTO member with policies that are in the TRIMs annex would have to bring these laws into conformity within a 12 month period.
 

A second issue related to structural adjustment is whether or not a particular local content scheme is effective.  The Philippines has regularly failed to meet their local content targets (Abrencia, 2000).  Whereas, Pakistan and Malaysia both exceed their targets by a significant amount, which would suggest that any structural adjustment would occur over a substantial period of time given that the local content scheme is not affecting the production decisions of firms (Ali, 2000; Tyndall, 2000)

Timing and sequencing of policies: implementation plans.

Since the transition period for implementation has closed there have been a number of bilateral question and answer sessions between members interested in implementation and members that have requested extensions.  Some of these relate to any plans that notifying countries may have had to bring their laws into conformity.  The general conclusion is that as a rule none of the notifying countries had developed either an implementation plan or identified alternative policies that could be used to achieve the same objective.
  

Furthermore, in the cases where the auto sector was involved notifying countries as a rule have not bound most of their lines.  This would create an opportunity, given the caveats identified in section II, for the use of price based measures to replace the quantity based measures.  This avenue does not appear to have been pursued.  Perhaps because of the incentive compatibility of voluntary schemes and also perhaps any increase in tariffs would not be interpreted positively both investors (domestic and foreign) and other WTO members.

A related issue to when a policy should be removed is the sequencing of reform. As highlighted in the theory review TRIMs are typically used in conjunction with a number of policies.  Furthermore, in the presence of some policies TRIMs could have positive welfare effects.  One aspect, which was not taken into account during the Uruguay Round negotiations, was how the removal of certain TRIMs without addressing companion policies would affect trade.  For example, local content schemes are usually combined with a subsidy.  The TRIMs disciplines trade policy, but not the incentives.  One view would be that liberalization should not proceed since incentives have not been disciplined. Of course, the other is that both should be disciplined at the same time.

Nevertheless, the central issue remains – that in order to implement obligations a member needs to have solid understanding of what they have committed to and a solid vision of how to implement these obligations.  This would include the timing and sequencing of liberalization policies to suit their own national needs.

Interface between preferential trade agreements and multilateral trade rules

The general perception of preferential trading agreements (PTA) is that they involve a degree of liberalization that goes beyond the obligations at the multilateral level.  Indeed, this is precisely the case, especially in the context of tariff and services liberalization.  However, in the case of investment there are a number of cases where the investment provisions lag behind the TRIMs agreement.  The Australia-New Zealand Closer Economic Relations Agreement, which is widely agreed to be one of the most forward looking preferential trade agreements does not even have an investment provision (Bora, 1997).  Yet, it has liberalized services and goods trade (Scollay, 1996).

The TRIMs agreement simply states a transition period of five years for developing countries without foreshadowing any conflict with PTAs.  However, Argentina in its request for an extension cites specifically its intent to develop an Automotive Component to the MERCOSUR trade agreement.  Similarly, the transition period provisions in the North American Free Trade Agreement are also inconsistent that in the TRIMs.

Absence of criteria for an extension

Perhaps the most obvious issue that has arisen is the lack of any criteria for an extension of the transition periods.  The only reference point that could be possible is the suggestion that the transition period varies with the level of development, with the least developed countries allowed two more years than the developed countries.  Therefore, this could have been used as a reference point.  Clearly, the issue of an extension would have been much easier to resolve in the criteria for granting an extension was unambiguous and transparent.

Approaches to the review of the TRIMs agreement

Article IX of the TRIMs agreement requires a review of the agreement no later than 1 January 2000.  Such a review has not started in part because of the linkage between such a review and any new round and also because the agreement has yet to be implemented in its entirety.  This section examines some of the options in the context of a review of the agreement.  While there is some discussion about the positions of some members on these options, no attempt is made to assign a probability over a particular outcome. 

A full negotiation on investment: a new architecture 

The obvious option given that the TRIMs was a compromise agreement is to bring the negotiations about investment back full circle to the original mandate that was provided for in Punte del Este.  That wording was broad enough to accommodate an instrument that deals with both market access issues in the context of right of establishment and performance requirements.  This approach would consider the existing TRIMs agreement as a basic framework with which to deal with performance requirements that are inconsistent with GATT articles, to which rules on market access would be required.  In addition, some attention would also have to be focussed on the definition of FDI and the scope of the dispute settlement mechanism.  In essence a new architecture would be required to deal with investment issues.

The EU has articulated this view in the context of the preparations for the Seattle conference.  Needless to some developing countries would be opposed to such an approach.  Furthermore, the issue would need to be approached carefully since commercial presence is already part of the General Agreement on Trade in Services, and in a positive list manner.  It could be argued for consistency purposes that if market access issues were to be part of an investment instrument a similar positive list sector approach might be required.

Renovation 

Another option would be to renovate the existing architecture by adding an extension or reducing obligations.  This option would be preferred over the new architecture option since it would automatically preclude any discussion of market access issues.  But, it may nevertheless not prove to be an easy path for negotiation.  The reason is that the debate about the trade effects of investment measures was not resolved during the Uruguay Round.  

In order to circumvent this problem one approach might be to adopt a traffic light system as in the Agreement on Subsidies and Countervail Measures.  In this case TRIMs that were deemed to be trade distorting and directly inconsistent with the existing provisions of Article 2 would be classified in a red box.  Those that were not inconsistent would be in a green box and those for which there is a debate about their effect would be in a yellow box.

While, not novel, the approach could also be used to accommodate some of the concerns of developing countries.  The traffic light approach could use criteria other than trade effect to determine the allocation of policies amongst the different boxes. Indeed, the idea of a ‘development’ box, which is separate from the triple box traffic light approach, has been mooted in other negotiations.  Perhaps the only point to make is that the criteria for allocating policies, be it trade effects, development dimension or other should be made clear at the outset.

When examining whether or not the annex list should be extended the policy where high priority should be given is export performance requirements.  Currently, the wording allows the use of this policy since it does not restrict trade.  However, it clearly affects trade and should be addressed.  Another issue is to re-examine the application of local content policy in light of its use elsewhere.  For example, the recent Trade Policy Review of Canada highlighted that these policies are used at the sub-national level (WTO, 2000).

Renovating the existing architecture need not be confined simply to an extension.  It could also include cutting back the existing agreement.  Indeed, this approach would assume that the existing agreement has gone too far and given the implementation difficulties needs to be cut back.  Specific areas where it would need to be cut back would be in the context of the annex list and the transition periods.  This approach would reduce the policies listed in the annex list and/or lengthen the transition periods along the lines requested by some of the members in their Seattle proposals.

Standstill

The third approach could be to leave the TRIMs agreement as it is until all WTO members have completed implementing their obligations.  This standstill approach would be acceptable to the small number of countries that have requested extensions of the transition periods, but is unlikely to receive much support from the developed country members and perhaps a significant majority of developing country members that have faithfully implemented their obligations. 

Conclusions

The debate on the inclusion of investment issues into the multilateral trading system that started in the late 1940s continues today.  The TRIMs agreement that was part of the Uruguay Round package was an attempt at addressing some of the issues related to investment policies.  In the end, however, as reinforced by two panel decisions the agreement simply addresses trade distorting policies, regardless of whether or not they are targeted at foreign or domestic enterprise.

The six years of experience with the TRIMs agreement has been an invaluable learning experience for the multilateral trading system on how to deal modestly with issues related to investment.  One of the major steps forwards is greater clarity about interpreting GATT rules as they relate to policies aimed at advantaging one industry over another.  At the same time, a third of the WTO members that were required to implement their obligations failed to do so, suggesting that the agreement is far from perfect. Furthermore, there is no consensus as to how to move investment issues further in the WTO, if at all.  

This paper has identified a number of key issues that have made implementation of the TRIMs agreement problematic.  These issues are divided into two key areas – ambiguity in the wording of the TRIMs agreement, which has made interpretation of obligations difficult and a lack of capacity on the part of some developing countries to fully understand the scope and implications of these obligations.  These issues have created a tension between the generally accepted notion of efficiency and the broader definition of development.  Adherence to the latter may require conceding the former.  However, economic theory and a body of empirical evidence provides strong support for the proposition that neutral policies designed to enhance the efficiency of investment is more compatible to attracting foreign investment and enhancing its contribution to development. 


References

Abrenica, J. (2000), “The Philippine Automotive Industry”, paper prepared for the PECC ASEAN-Auto project, School of Advanced Management Technology, Manila, Philippines.

Ali, M. Shaukat (2000), “Trade and Industrial Policy in Pakistan: Post-Uruguay Round Challenges”, mimeo, Prepared for World Bank, WTO-2000 project.

Aswichahyono, A., T. Anas and J. Rizal, (2000), “The Indonesian Automotive Industry”, paper prepared for the PECC ASEAN-Auto project, School of Advanced Management Technology, Manila, Philippines. 

Bora, B. and R. Pomfret (1995), “Manufacturing Policies”, in R. Pomfret (ed.), Australia’s Trade Policies, Melbourne: Oxford University Press.

Bora, B., P. Lloyd and M. Pangestu (2000), “Industrial Policy and the WTO”, World Economy, Vol 23, No. 4, pp. 543-559.

Bora, B. and I.N. Neufeld (2000), “Tariffs and the East Asian Crises”, mimeo, Trade Analysis Branch, UNCTAD.

General Agreement on Tariffs and Trade (1994), The Results of the Uruguay Round of Multilateral Trade Negotiations: The Legal Texts, Geneva: GATT Secretariat. 

Mashayeki, M (2000), “Trade-Related Investment Measures”, in Positive Agenda, Geneva: United Nations Conference on Trade and Development.

Moran, T. (1998), Foreign Direct Investment and Development, Washington: Institute for International Economics. 

Poapongsakorn, N. (2000), “The Thai Automotive industry” paper prepared for the PECC ASEAN-Auto project, School of Advanced Management Technology, Manila, Philippines.

Pursell, G. (1999), “The Australian Experience with FDI and Local Content Programs in the Auto Industry”, Washington, DC: World Bank.

Productivity Commission (1998), Inquiry into the Automotive Industry, Canberra, Australian Government Publishing Service.

Scollay, R. (1996), “The Closer Economic Relations Agreement”, in B. Bora and C. Findlay (ed.), Regional Integration and the Asia Pacific, Melbourne, Oxford University Press.

Tyndall, Paramjit (2000), “The Malaysian Automotive Industry” paper prepared for the PECC ASEAN-Auto project, School of Advanced Management Technology, Manila, Philippines.

World Trade Organisation (1999a), “Preparations for the 1999 Ministerial Conference  Job (99)/479/Rev. 3.

World Trade Organisation (1999b), Indonesia: Measures affecting the Automobile Industry, Geneva: World Trade Organisation.

World Trade Organisation (2000), Trade Policy Review: Canada ,  Geneva: World Trade Organisation.

�  Canada - Administration of the Foreign Investment Review Act  (BISD 30S/140, 1984).


� An agreement that imposed disciplines that resulted in no member notifying that they had policies inconsistent with these disciplines would not add much to the international trading system.


�These include Cuba, Dominican Republic, Egypt, El Salvador, Honduras, India, Indonesia, Malaysia, Nigeria, Pakistan, Sri Lanka and Uganda. 


� Brazil versus the United States in the context of patent protection: G/TRIMS/D/17.


� This interpretation was confirmed in the 2 July 98 report of the Panel on Indonesia - Certain Measures affecting the Automobile industry. Para 162 states that "This reinforces the conclusion that the TRIMs agreement has an autonomous legal existence, independent of that from Article III”.


� Part of this is explained in para. 14.7 of the Indonesia Panel decision, which states " Indonesia also supports the argument put forward by India, a third party, that the TRIMs agreement is basically designed to govern and provide a level playing field for foreign investment and that therefore measures relating to internal taxes or subsides cannot be construed to be trade related investment measures".


� The Uruguay Round Agreement changed significantly the concept of special and differential treatment (SDT) by allowing for different transition periods.  Prior to that SDT was predominantly in the areas of market access and measures that would violated the most favoured nation principle.  This request is asking for an exemption from an existing obligation, indeed an obligation that is in the GATT prior to the Uruguay Round. Furthermore, the request is also asking to ignore the panel rullings in both the GATT Canada case and the two WTO cases.


� Another view could be that the outcome was the most that some developing countries could accept given that some developed countries actually wanted the investment provisions in the Uruguay Round to go beyond existing GATT disciplines.


� In the implementation of the Agreement on Textiles and Clothing the flexibility of the wording has allowed some WTO members to bacfkload their implementation so that the greatest liberalisation does not occur until the latest possible date.


�  The countries were Argentina, Malaysia, Philippines and Thailand.


� Bora and Neufeld (2000) in a study of how the affected five Asian countries used tariffs to respond to the financial crisis found that only Thailand in a few lines raised tariffs above the bound levels.  Furthermore, the tariffs that were raised were typically luxury products, which they interpret to be evidence that the role of tariffs during the crisis was one of revenue raising as opposed to protection. 


� Canada was awarded 8 months as a ‘reasonable period of time” (WT/DS142/12).


� This was confirmed through personal interviews with delegates from the notifying countries.
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