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Misinterpreted Governance: The Case of Antidumping Measures:

A True Threat to WTO Liberalization/Market Access Goals

I.
Introduction and Overview

While the widely-acclaimed achievements of the Uruguay Round are still in the process of being implemented, strong concern has developed about the simple realization that their benefits may well be in the process of being diminished if not negated. At issue is the growing use or rather misuse of anti-dumping measures (ADMs). In essence there seems to be an attempt to usurp the global governance aims of these measures and turn them into measures not even aimed at increasing the welfare of individual countries or country groupings. It was thus promising and absolutely correct that, at last November’s WTO Doha Ministerial, the agenda for a new round of multilateral trade negotiations explicitly included this issue. 

As stated in paragraphs 28–29 of the Ministerial Declaration an examination of WTO rules defining the scope and use of contingent protection measures (i.e. in particular anti-dumping measures – ADMs) is to be an essential part of the new round. In the same context those rules dealing with trade and competition policies (as noted in paragraphs 23-25 of the same document) will also be scrutinized. Reference to the use of other measures – which won’t be dealt with in this paper – can be found in paragraph 6 of the Doha Ministerial Declaration.

In raising these issues, this paper continues on in the direction manifested in last year's ABAC’s Report to the APEC Economic Leaders, which dealt with "impediments to trade and investment". There it was straightforwardly noted that "as tariffs continue to come down, it becomes increasingly important for APEC to tackle other impediments to trade….in the region"(see Diagram 1). This study will attempt to do this by focusing on the misuse of ADMs within and against APEC members.

To some degree it could also be considered to be an extension of the PECC Study on  "Non-tariff measures in goods and services trade" (May, 2000), where it was concluded that recourse to NTBs has grown over time as tariff protection for domestic industries has fallen. If this is the case then the misuse of such measures threatens not only the core of the Bogor trade liberalization goals, but also the essence of the core GATT/WTO principles. Specifically these principles are aimed at allowing all economies in the world to profit from the potential benefits of freer trade in goods and services via a liberalization of markets.

Diagram 1:
APEC Tariff Reductions and Anti-Dumping Measures (ADMs) by and against APEC: Heading to 2020
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Source:
Own calculations for all 21 APEC economies based on unpublished IMF data for the tariff rates, backed  by information from the Interactive TradeMap of International Trade Center (www.intracen.org/mas). The ADMs stem from annual WTO anti-dumping notifications  (www.wto.org). The ADM data cover two three-year periods 7/1989 – 6/1992 and 7/1998 – 6/2001. For a detailed analyses see ABAC background  paper by Dean Spinanger (Kiel Institute of World Economics): “Misuse of Anti-Dumping Measures and Non-Tariff Trade Barriers: A Threat to APEC/WTO Liberalization/Market Access Goals.”
To the extent that such measures are aimed at thwarting competition stemming from internationally agreed-upon liberalization steps, they will prevent economies from allocating capital and labor to their most productive uses and thus hinder economies from achieving the projected increases in their well being expected from multilateral trade negotiations (MTNs). This is nothing more than flaunting the governance goals of MTNs. 

By hindering an efficient allocation of capital to the most productive sectors, such measures not only cause downstream industries to become less competitive, since they must pay higher prices for their intermediate inputs, they accordingly cause consumers to pay higher prices for goods and services. And this is nothing more than perverting the governance goals to cover the individual welfare aims of a specific sector or in some cases no more than a specific company in a declining sector.

Furthermore, and just as important, the misuse of ADMs and NTMs merely to thwart competition hinders the necessary restructuring of the labor force so as to be able to remain competitive in this ever more globalizing world economy. And in a more global context ADMs applied in such a manner decrease the growth potential of the APEC economies and thus reduce standards of living below what they would be under free trade conditions. In essence this is like putting a negative sign in front of global governance and asking the subjects to only concentrate on the rhetoric but not on the measures.

In light of recent trends in the use of ADMs it must be feared that – given further reductions in the levels of tariff protection coupled with enacting ADM legislation in all those economies still without WTO-conform AD legislation – the use of ADMs will continue to increase. But beyond these factors, the use of contingent protection could very well also increase even more when industrial economies finally remove quotas on the importation of all textile and clothing products by 1/1/05. This could be particularly the case when China (PRC) fulfills its WTO accession obligations and takes advantage of its full MFN treatment. This could be all the more an issue when it too is no longer subject to textile and clothing quotas.

The following facts about the structure and development of ADMs must simply be noted (see Tables 1 and 2 and Diagram 2)
:

· APEC economies have remained by far the largest target of ADMs over the past decade.

· APEC economies have continued to target themselves in over 50% of their ADM initiations.

· While APEC economies have reduced their number of ADMs initiated by roughly 15% over the decade, the number of ADMs initiated by other economies increased by over 100%.

The mere fact that APEC economies continue to target themselves in over 50% of their ADM initiations would be reason enough to try to determine “where the beef is.” However, further realizing that developing economies now account for two-thirds of the remaining ADMs initiated against the APEC economies (as opposed to less than one third at the beginning of the decade), underlines that something must me done to ensure ADMs are not being misused as protectionist measures, thereby totally ignoring the goals of global governance inherent in the WTO agreements.. This must be considered all the more the case knowing that many of these countries have had AD laws just put on the books in recent years.

But here the question must be asked about which countries are responsible for the increase in ADMs in recent years?

· Are those countries responsible for the increase that have long since been members in the GATT/WTO and hence should have a feeling of responsibility for the system of global governance they helped to establish?

· Or are those countries responsible for the increase, those which have become members in recent years and thus have no real attachment to the organizations which helped establish rules and mores for behavior in the world trading system?

A glance at Diagram 3 clearly shows that it is primarily those countries which have been in the GATT/WTO system for a longer period of time have initiated ADMs in recent years and hence have caused the number to increase more rapidly. This somehow seems strange, knowing that it is precisely these WTO members, who preach the gospel of global governance as taught to us by GATT/WTO.  Or do we have a case of “do as I say and not as I do”?

Similar argumentation probably applies just as well to other forms of NTBs.  These must not be allowed to be used as an escape path to block already agreed upon liberalization and market access improvements.  This is all the more essential knowing that it is truly open markets which can help ensure that production is efficiently structured and can compete effectively with foreign competitors, thereby promoting an efficient regional and global allocation of resources.

Diagram 2:
Anti-Dumping Measures (ADMs) Initiated by APEC and NON-APEC Economies 1985/86 – 2000/01
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Diagram 3:
Anti-Dumping Measures (ADMs) by Economies Initiating them before 1990/91 (Original), from 1990/91-1994/95 (Newcomers) and after 1994/95 (Latecomers)
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Given the scope of this project, the ADMs to be examined here are just part of“core issues” as defined by the UNCTAD TRAINS data base (see Table 3). While these by no means cover all possibilities, they are felt to cover at least most of the problem areas. Likewise this analysis ADMs deals solely with the agriculture, mining and manufacturing sectors. In other words, the case of possible ADMs in the service sector is not included in in this overview.

II.
The Misuse of Anti-Dumping Measures

The anti-dumping rules embodied in the GATT/WTO framework can be considered to be a type of exception to most favored nation (MFN) principles. They are meant to merely permit relief to be granted to specific domestic industries being injured by foreign products being “dumped” on domestic markets. Unlike safeguard measures, which are also instruments for the protection of domestic industries, the implementation of anti-dumping measures does not require the government to provide offsetting concessions as compensation or consent to countermeasures taken by trading partner.

While the prevailing GATT/WTO antidumping rules do roughly prescribe a framework and procedures, they are open to interpretation. This no doubts accounts for the fact that many of the dispute settlement cases in the WTO deal with AD issues. As a matter of fact, even though the WTO has produced an example of what an AD code might look like for an individual country, this generic code has never been put to a legal test (see Qureshi). In other words, not even the WTO knows precisely how such a code should be constructed to fully conform with WTO rules.

The relevant issues concerning anti-dumping rules have been listed in Table 4.  Looking at the issues from the point of view of the companies in the economies hit by ADMs it becomes quite clear AD investigations place significant burdens on the companies being investigated. They must provide answers to numerous, and often very detailed questions from the initiating  authorities in a relatively short period of time.  If companies do not want to be subjected to AD duties calculated solely by the initiating authority, they must spending much time and effort and, of course money, to defend themselves. The legal costs involved are known to be particularly high. Such financial burdens obviously have the potential to impair ordinary business activities, particularly in small to medium size businesses.  Thus, regardless of their findings, the mere initiation of an anti-dumping investigation is in itself a large threat to companies.
APEC members are therefore interested in strengthening WTO anti-dumping disciplines so that they truly focus on the intended purpose of such a code.  For sure a reformulation of the WTO AD code should exclude a misuse of anti-dumping measures as “fallback protectionism.” Such might be considered to currently prevail if many of the decisions of the dispute settlement bodies are carefully.
For sure it seems urgently necessary to strengthen existing rules so as to lock in and expand the benefits of trade liberalization. In the case of the APEC economies this could seriously focus on this issue and build consensus among its members in order to achieve APEC’s goal of trade liberalization. This would likewise enable APEC to contribute substantively to the negotiation of the WTO new round, which will be decisively shaped at the next WTO Ministerial in Mexico in 2003.

The question is what sort of approach be taken, as AD codes around the world differ greatly. (see Blonigen, Prusa, 2001: pp.6-7):

· All AD users delegate AD investigations to special bureaucratic units: the extent to which these units are isolated from political pressure and independent of Executive Authority varies across member states. However, even in those countries where the investigative agency is independent, cases often appear to hinge on political pressure.

· Jurisdiction of the determining dumping and then determining injury is either split or unified. Whereas the USA and Canada authorize one agency each to handle the dumping determination and injury determination, the EU and Australia have but a single agency for both cases. While the split authority could theoretically be more objective since two mutually independent agencies must affirm the legislation, there is no guarantee that this will happen. On the other hand, the one-stop-shop minimizes resources and avoids conflicting judgments.

· Transparency varies substantially across countries, particularly in the case of new users are explanations missing in connection with calculations of dumping margins.

· Confidential business information is not always available to the parties. While the EU and Australia limit the access to confidential information to the investigating agencies, the US and Canada permit the respective legal counsels to access all confidential information.

· Price undertakings (i.e. agreements to raise prices in lieu of applied AD duties) are common in EU and Australia, but less so in US and Canada.

· While most countries require a preliminary injury  determination before duties can be collected, often new users are subjecting accused dumpers to such levies just days after the petition is accepted.

· Some countries, like the US and Canada, apply the full AD duty. Others, like the EU and Australia, require only that the amount of duty to relieve the injury should be applied and not the full amount of the AD duty.

Which of the above approaches should be applied needs to be discussed, but whatever ,approach is taken it must be based on two principles (Lindsey, 1999):

1. Are anti-dumping determinations as actually conducted effective methodologies to identify the pricing practices of price discrimination and selling below cost?

2. Are these practices reliable indicators of the alleged distortions that justify import restrictions?

To put it in more direct terms:

· Does the process bring forward the evidence it alleges?

· Does the evidence prove that the crime was committed?
Keeping this general thrust in mind the WTO Anti-Dumping Agreement must be examined, toward strengthening the rule to prevent the protectionist use of such measures. Strengthening the rules contained in the AD Agreement would ensure the fair and appropriate application of AD measures, allowing the maintenance of a predictable and stable international trading system. WTO member economies could agree that the AD Agreement be reviewed and, where necessary, revisions made to clarify rules with a focus on strengthening AD disciplines, to ensure that the governance goals of the WTO are not infringed on.. 
Without going into full detail on all crucial problems which need to be investigated, some of the more thorny aspects of the WTO AD code are listed below:

· Determination of Dumping (Article 2): Fair comparison between export price and normal value, the handling of sales below per unit costs, treatment of negative dumping margins
, and the scope of 'like products'. 

· Determination of Injury (Article 3): Requirements of determination of a threat of material injury, requirements for cumulative assessment of injury. 

· Investigation Procedures (Article 5 and 6): Pre-investigation procedures, level of "de minimis" dumping margin, time-span under investigation, definition of affiliated companies and standards for application of "facts available" provision. 

· Price Undertakings (Article 8): Conditions of offering and acceptance of price undertakings. 

· Imposition and Collection of AD duties (Article 9): Lesser duty rule (imposition of duties with the injury margin as the ceiling). 

· Review of AD measures (Article 11): Review procedures, sunset reviews (termination of measures within five years). 

· Dispute Settlement (Article 17): Standard of review. 

In addition to the above crucial areas there is another issue, which might be deduced from the surge of AD measures applied by developing economies in recent years, namely that capacity building is essential to ensure that all AD codes correctly reflect the letter and the spirit of WTO AD norms.

To what extent an approach encompassing mutually agreed upon competition laws is viable, must be left open.  However, a comparison of the AD versus Competition Laws underlines perhaps more clearly some of the basic issues at stake (see Table 5). For sure, the more tightly integrated the APEC economies become, the more effective such an approach might be.  And how have other regional trade areas (RTAs) tackled the issues? Table 6 provides an overview of the degree to which RTAs have agreed on various policies in the process of becoming more closely integrated.  A more in-depth view of their success or non-success could well offer insights into how APEC might structure its policies.

III.
Conclusions and Implications for Global Governance

To be sure the issue of misguided governance as dealt with in the case of ADMs and just briefly touched on here, is probably relatively small when compared with other NTBs (as partially listed in Table 3); they, for sure,  cover a very much wider spectrum.  This in itself means that they lend themselves to being misused as protectionist barriers, hence departing from the global governance concepts incorporated into the WTO framework.  Given the experience in the past it could well be deduced that, if and when ADMs are truly restricted to only those cases completely in line with WTO principles, we could quite probably then expect a corresponding increase in NTBs. Obviously we want to counter such developments or even ensure they do not occur. Therefore, it seems essential to concurrently tackle the issue of ensuring that NTBs are not used as contingent protection, but are applied merely in line with the technical, sanitary and phytosanitary demands they are supposed to satisfy.

But how can APEC economies be given the right to impose regulations/standards they want, without leaving the door open for hidden protectionism?  Two possible approaches are as follows: 

· A set of core standards are established and agreed upon for major product groups.  This could be carried out among a group of like-minded APEC economies, which would then leave the door open for other economies to join at a later point in time. Or consensus is reached among all APEC economies for a more select group of products.

· APEC economies agree to accept each others’ standards in key product areas. In doing so they do not have to restructure production or produce special versions just for export markets.

The second one reflects to some degree MFN principles as it implies that a product sold, for example, as beer in one country, would be have to be accepted in other countries as beer as well.  Obviously, since there is not an equivalent to the AD code, which can be reformulated to ensure that just true dumping cases are subjected to the regulations, more time and effort will have to be invested into ensuring that due attention is paid to developing  procedures.

In drawing conclusions from these and other research projects Hufbauer, Kotschwar and Wilson (December, 2001) lay down policy recommendations concerning the role of trade standards and suggests areas of priority reform from a trade policy perspective. Their conclusions touch on shared regional infrastructure (for instance for testing), regional cooperation in international standards bodies, sunset clause for standards development, etc. It is not that these ideas are new, but every effort must be made to tap their potential, lest trade barriers are allowed to prevail and rob APEC  and other economies of part of their growth potential.

And such efforts must be made all the more in the case of ADMs. As already shown by Lindsey (1999, p. 19) in the case of the USA, which is just used as an example here, the anti- dumping law “in actual practice [showed that], the methods of determining dumping under the law fail, repeatedly and at multiple levels, to distinguish between normal commercial pricing practices and those that relect governernment-caused market distortions. As a result, the antidumping law as it currently exists routinely punishes normal competitive business practices – practices commonly engaged in by American companies at home and abroad. It is therefore not the case that the law guarantees a level playing field for American companies and their foreign competitors. On the contrary, it actively discriminates against foreign goos by subjecting them to requirements not applicable to American products…Bringing the reality of antidumping practice into line with the rhetoric of antidumping supporters would require dramatic reforms.”

Three years later Lindsey and Ikenson (2002, p. 29) note in an even more detailed study that “the antidumping law does not do what its supporters say it does. It does not accurately measure the differences between U.S. prices and foreign market prices…In other words, the anti dumping law, while pretending to secure a “level playing field”, in fact indulges in old-fashion protectionism. That protectionism is no less real because it is obsecured by a fog of technical complexity. Indeed, its complexity makes the law all the more effective as a protectionist vehicle by shielding it from scrutiny.”

But there seems to be hope as the US has submitted  papers to the WTO highlighting the importance of strengthening transparency and due process in the application of trade remedies, that is antidumping, subsidies and safeguard actions. It’s submission addresses the basic concepts and principles of the trade remedy rules against unfair trade ( see TN/RL/W/24, 25 & 27, 16 October, 2002). If this more than just a ploy, than maybe misinterpreted governance might be reduced to an ever-diminishing level….although one should not hold one’s breath.

But there is an even more substantive issue than the laws and regulations of the WTO member countries. Maybe the WTO itself has not been doing what it set out to do.. And if this is the case we have an entirely different problem on our hands. Namely in a recent paper by Rose (2002) it is claimed that after using a standard gravity model of bilateral merchandise trade and a large panel data set revealed little evidence that countries joining or belonging to GATT/WTO had different trade patterns than outsiders. But in this case it would not seem to be the WTO which has not produced results, but rather the method used which fails to pick up the policies, ideas and issues which have come about as a result of the GATT/WTO. For sure the Dispute Settlement decisions, particularly in the area of ADMs, have been chipping away at the possibility to misinterpret governance. And that we need more of, not less.
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Table 1: Who hit Whom with Anti-Dumping Measures – by Regions

	against…
	ADMs initiated by ……..

	
	APEC
	W-EUR
	EE/CIS
	LA-Rest
	Asia-Rest
	Med. Rim/ Africa
	Total

	1993-96

	APEC
	163
	63
	0
	58
	11
	23
	318

	W. Europe
	46
	0
	0
	17
	1
	13
	77

	East Europe/CIS
	30
	18
	0
	10
	2
	7
	67

	LA-Rest
	21
	1
	0
	14
	1
	0
	37

	Asia-Rest
	6
	12
	0
	4
	0
	4
	26

	Med. Rim/Africa
	17
	6
	0
	6
	0
	3
	32

	Total
	283
	100
	0
	109
	15
	50
	557

	1996 –99

	APEC
	178
	55
	5
	63
	45
	44
	390

	W. Europe
	72
	1
	3
	21
	14
	29
	140

	East Europe/CIS
	25
	28
	3
	14
	8
	8
	86

	LA Rest
	17
	3
	0
	18
	0
	3
	41

	Asia Rest
	16
	16
	0
	2
	0
	9
	43

	Med. Rim/Africa
	13
	8
	0
	2
	2
	6
	31

	Total
	321
	111
	11
	120
	69
	99
	731

	1999 –02

	APEC
	225
	56
	3
	85
	91
	35
	495

	W.Europe
	54
	0
	1
	26
	21
	22
	124

	East Europe/CIS
	37
	22
	6
	15
	11
	7
	98

	LA Rest
	26
	0
	0
	23
	4
	1
	54

	Asia Rest
	21
	12
	0
	3
	11
	8
	55

	Med. Rim/Africa
	18
	10
	1
	9
	4
	4
	46

	Total
	381
	100
	11
	161
	142
	77
	872




Source:
Own calculations based on WTO annual AD notifications covering the 12 month period July 1st to June 30th of each year.

Table  2:  Anti-Dumping Measures by and against APEC

	
	90-91
	91-92
	92-93
	93-94
	94-95
	95-96
	96-97
	97-98
	98-99
	99-00
	00-01
	01-02
	All Yrs
	90-93
	93-96
	96-99
	99-02

	
	Initiations by APEC

	Internal
	72
	108
	97
	81
	40
	42
	52
	63
	63
	60
	98
	67
	843
	277
	163
	178
	225

	Australia
	21
	39
	32
	27
	3
	6
	9
	14
	10
	14
	16
	10
	201
	92
	36
	33
	40

	Brunei
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Canada
	8
	10
	12
	8
	5
	3
	6
	3
	5
	6
	20
	5
	91
	30
	16
	14
	31

	Chile
	
	
	
	
	1
	2
	1
	1
	
	1
	2
	
	8
	
	3
	2
	3

	China
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Hong Kong
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Indonesia
	
	
	
	
	
	
	5
	8
	
	6
	
	4
	23
	
	
	13
	10

	Japan
	
	1
	
	
	
	
	
	
	
	
	2
	
	3
	1
	
	
	2

	Korea
	2
	
	6
	4
	1
	6
	10
	4
	4
	4
	3
	2
	46
	8
	11
	18
	9

	Malaysia
	
	
	
	
	
	
	1
	6
	2
	1
	
	5
	15
	
	
	9
	6

	Mexico
	10
	15
	19
	16
	1
	3
	3
	4
	10
	3
	4
	6
	94
	44
	20
	17
	13

	New Zealand
	6
	13
	1
	2
	7
	6
	1
	4
	2
	6
	2
	
	50
	20
	15
	7
	8

	Papua New Guinea
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Peru
	
	
	
	
	3
	4
	2
	2
	3
	3
	5
	5
	27
	
	7
	7
	13

	Philippines
	
	
	
	
	
	1
	1
	1
	2
	4
	2
	
	11
	
	1
	4
	6

	Russia
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Singapore
	
	
	
	
	1
	
	
	
	
	
	
	
	1
	
	1
	
	

	Taiwan
	
	
	
	
	
	
	
	
	
	
	3
	3
	6
	
	
	
	6

	Thailand
	
	
	
	
	
	
	
	
	
	
	1
	5
	6
	
	
	
	6

	United States
	25
	30
	27
	24
	18
	11
	13
	16
	25
	12
	38
	22
	261
	82
	53
	54
	72

	Vietnam 
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	External
	60
	87
	104
	63
	43
	14
	41
	55
	47
	24
	72
	60
	670
	251
	120
	143
	156

	Internal (% of total)
	54.5
	55.4
	48.3
	56.3
	48.2
	75.0
	55.9
	53.4
	57.3
	71.4
	57.6
	52.8
	55.7
	52.5
	57.6
	55.5
	59.1

	Total
	132
	195
	201
	144
	83
	56
	93
	118
	110
	84
	170
	127
	1513
	528
	283
	321
	381

	
	Initiations against APEC

	Internal
	72
	108
	97
	81
	40
	42
	52
	63
	63
	60
	98
	67
	843
	277
	163
	178
	225

	Australia
	
	2
	2
	1
	
	
	
	2
	
	1
	
	1
	9
	4
	1
	2
	2

	Brunei
	
	
	
	
	
	
	
	
	
	
	
	
	0
	0
	0
	0
	0

	Canada
	2
	6
	6
	
	
	1
	2
	4
	1
	
	4
	1
	27
	14
	1
	7
	5

	Chile
	1
	
	
	1
	
	1
	
	3
	
	1
	2
	3
	12
	1
	2
	3
	6

	China
	12
	16
	21
	20
	13
	9
	15
	11
	6
	7
	26
	20
	176
	49
	42
	32
	53

	Hong Kong
	2
	3
	1
	3
	
	
	
	1
	
	
	
	2
	12
	6
	3
	1
	2

	Indonesia
	1
	5
	4
	1
	3
	3
	2
	7
	6
	10
	10
	6
	58
	10
	7
	15
	26

	Japan
	11
	10
	10
	7
	2
	6
	3
	7
	8
	6
	6
	6
	82
	31
	15
	18
	18

	Korea
	7
	17
	11
	9
	6
	3
	5
	8
	9
	9
	15
	7
	106
	35
	18
	22
	31

	Malaysia
	1
	3
	3
	3
	1
	1
	2
	
	2
	3
	5
	1
	25
	7
	5
	4
	9

	Mexico
	3
	3
	3
	
	3
	3
	1
	
	2
	1
	1
	1
	21
	9
	6
	3
	3

	New Zealand
	
	
	1
	1
	
	1
	
	
	1
	
	1
	1
	6
	1
	2
	1
	2

	Papua New Guinea
	
	
	
	
	
	
	
	
	
	
	
	
	0
	0
	0
	0
	0

	Peru
	
	
	
	
	
	
	
	
	
	1
	
	
	1
	0
	0
	0
	1

	Philippines
	1
	1
	
	
	1
	
	
	
	
	
	
	1
	4
	2
	1
	0
	1

	Russia
	
	2
	
	4
	2
	
	6
	4
	8
	2
	4
	4
	36
	2
	6
	18
	10

	Singapore
	4
	3
	2
	5
	
	
	
	2
	1
	3
	1
	
	21
	9
	5
	3
	4

	Taiwan
	6
	13
	8
	7
	3
	2
	6
	8
	7
	5
	11
	5
	81
	27
	12
	21
	21

	Thailand
	4
	6
	6
	5
	2
	5
	2
	2
	5
	7
	7
	4
	55
	16
	12
	9
	18

	United States
	17
	18
	19
	14
	4
	7
	8
	4
	7
	4
	4
	3
	109
	54
	25
	19
	11

	Vietnam 
	
	
	
	
	
	
	
	
	
	
	1
	1
	2
	0
	0
	0
	2

	External
	9
	25
	21
	57
	55
	43
	60
	57
	95
	83
	85
	102
	692
	55
	155
	212
	270

	Internal (% of total)
	88.9
	81.2
	81.5
	58.7
	42.1
	49.4
	46.4
	52.5
	39.9
	42.0
	53.6
	39.6
	54.9
	83.2
	51.3
	45.6
	45.5

	Total
	81
	133
	119
	138
	95
	85
	112
	120
	158
	143
	183
	169
	1536
	333
	318
	390
	495


Source: Own tabulations based on WTO annual  AD notifications.

Table 3: UNCTAD Coding System for TRADE Control Measures

(those in italics included in data tabulation)

 

1000 TARIFF MEASURES 
 
TARIFF QUOTA DUTIES

2000 PARA-TARIFF MEASURES 
NON-TARIFF MEASURES (NTMs) 
3000  PRICE CONTROL MEASURES  
MINIMUM IMPORT PRICES

ADMINISTRATIVE PRICING NES

   
VARIABLE LEVIES

   
VARIABLE CHARGES NES

   
ANTIDUMPING MEASURES 

   
COUNTERVAILING DUTIES

   
PRICE UNDERTAKINGS

4000
FINANCE MEASURES  
   
ADVANCE PAYMENTS REQUIREMENTS

  
BANK AUTHORIZATION

 5000
AUTOMATIC LICENSING MEASURES  

 6000
QUANTITY CONTROL MEASURES  

   
LICENCE WITH NO SPECIFIC EX ANTE CRITERIA

  
LICENCE FOR SELECTED PURPOSES 

  
LICENCE FOR SPECIFIED USE

   
LICENCE LINKED WITH LOCAL PRODUCTION

  
LICENCED COMBINED WITH OR REPLACED BY SPECIAL IMPORT AUTH:

  
LICENCE FOR POLITICAL REASONS

  
GLOBAL QUOTAS

  
BILATERAL QUOTAS 

  
SEASONAL QUOTAS

  
QUOTAS NES

 
TOTAL PROHIBITION 

  
SUSPENSION OF ISSUANCE OF LICENCES

  
TEMPORARY PROHIBITION

  
IMPORT DIVERSIFICATION

  
PROHIBITION ON THE BASIS OF ORIGIN (EMBARGO)

  
PROHIBITION FOR POLITICAL REASONS 

  
QUOTA AGREEMENT TEXTILES (MFA) 

  
QUOTA AGREEMENT TEXTILES (NES) 

 
QUANTITY CONTROL MEASURES N.E.S. 

 7000
MONOPOLISTIC MEASURES  

 8000
TECHNICAL MEASURES  

Source: Excerpted from UNCTAD (2002), Directory of Import Regimes.

 
Table 4: Overview of Relevant Issues re. Anti-Dumping Legislation

	1.
	Determining the Act of Dumping

	
	a. Minimum domestic sales test;

	
	b. Exclusion of sales below cost; ordinary course of trade;

	
	c. Constructed normal value, cum selling/general/admin. expenses + reasonable profit;

	
	d. Fair comparison: symmetrical comparisons, credit costs, duty drawbacks, level of trade, cost accounting methods, zeroing.

	
	e. Non-market economy treatment;

	
	f. Constructed export price, including reasonable profit margins;

	
	g. De minimis dumping;

	
	h. Exchange rate fluctuations;

	
	i. Cyclical industries.

	2. 
	Determining Injury

	
	a. Negligible imports;

	
	b. Cumulation

	
	c. Definition of industry;

	
	d. On behalf of industry;

	
	e. Credibility of information;

	
	f. Lesser duty rule;

	
	g. Causation.

	3. 
	Procedures

	
	a. Back-to-back complaints;

	
	b. Sunset reviews;

	
	c. Questionnaires (language, details, length);

	
	d. Independent bodies for determining dumping and injury;

	
	e. Facts available/best information available;

	
	f. Price undertakings;

	
	g. Sampling.

	4.
	Other Specific Concerns

	
	a. Investment diversion;

	
	b. Guilty by association;

	
	c. Overly vague/broad description of products affected (buckshot approach);

	
	d. Cost of defence, lack of capabilities;

	
	e. Problems of SMEs;

	
	f. Post-Agreement on Textiles and Clothing (ATC) implications.


Note:
Own compilation based on background literature and interviews with government officials as well as companies in numerous developing countries. 
Table 5:  Anti-Dumping and Competition Laws: A Rough Comparison

	
	Anti-Dumping
	Competition

	Objectives: 
Basic
	· Protects competitors (domestic).
	· Protects competition.

	

Actual
	· Protects domestic competitors from foreign competitors.
	· Generally no distinction between domestic and foreign competition.

	Initiation
	· Actions can only be initiated by executive branch and the relevant industry.
	· In addition, private litigants can initiate proceedings.

	Administration
	· Partly/mostly by the executive branch/commerce or foreign trade ministry appeals through courts
	· Subject to full supervision by courts.

	Standards
	Injury
	Injury

	
	· Requires only showing that unfair practice "contributed" to material injury above the so-called minumum injury level (i.e.de minimus).
	· Requires direct causation and showing of unreasonable restraint of trade or substantial lessening of competition.

	
	Pricing
	Pricing

	
	· No requirements on intent.
	· Requires showing of predatory intent with respect to pricing aimed at competitors.

	
	· Does not require showing of selling below-cost.
	· Requires showing of below-cost pricing and capability of recoupment.


Table 6 :  Summary Comparison of RTAs

	
	EC
	EEA
	EA
	ÊMA
	NAFTA
	CER
	MERCOSUR
	CAN-CHILE
	APEC

	Free labor mobility
	Yes
	Yes
	No
	No
	No
	Yes
	No
	No
	No

	Free capital flows
	Yes
	Yes
	Yes
	No
	Yes
	No
	No
	Yes
	Largely

	Free services trade
	Yes
	Yes
	Yes
	No
	Significant
	Significant
	No
	In part
	Some

	Competition policy rules*
	Yes
	Yes
	Yes
	No
	No
	Yes
	No
	No
	No

	Harmonization of national antitrust
	Partly, ex post
	Partly, ex post
	Partly, ex ante
	No
	No
	Significant
	In part
	No
	No

	Area-wide antitrust rules conditional on "trade effects" test
	Yes
	Yes
	Yes
	Yes
	n.a.
	Yes
	Yes
	n.a.
	No

	Formal cooperation agreements between antitrust authorities
	n.a.
	Yes
	Yes
	No
	Yes
	Yes
	t.b.d.
	Yes
	No

	Supranational enforcement of antitrust
	Yes
	Yes
	No
	No
	n.a.
	No
	No
	n.a.
	No

	Binding dispute settlement on antitrust
	No
	No
	No
	No
	n.a.
	No
	t.b.d.
	n.a.
	No

	Elimination of contingent protection
	Yes
	Yes
	No
	No
	No
	Yes
	t.b.d.
	Yes
	on agenda

	* Defined as significant disciplines on industrial policies (e.g., subsidies)

n.a.: not applicable, t.b.d.: to be determined


Source: Adapted from Hoekman (1998).

Table 7:
 Non-Tariff Barriers (NTBs) by Sectors and Intensity of Anti-Dumping Measures (ADMs)

	Economy
	NTBsa by sectors
	ADMsb by economy, 95/01
	ADMsc against economy, 95/01

	
	Agric.
	Iron +
steel
	Chemi-cals
	Mach./
transport
	Text. +
Cloth.
	Total
	mill. US$/ initiation

	Australia
	2.16
	0.99
	2.69
	0.12
	0.07
	0.85
	3430
	56590

	Brunei
	11.33
	0.00
	3.17
	19.80
	0.00
	11.34
	-
	-

	Canada
	4.82
	86.81
	0.03
	0.00
	76.17
	5.02
	17370
	110100

	Chile
	7.37
	0.00
	0.00
	9.95
	0.00
	2.21
	7312
	5800

	China, PRC
	31.34
	44.33
	25.04
	15.64
	8.33
	20.15
	-
	5850

	Hong Kong
	1.41
	0.12
	0.42
	0.00
	0.00
	0.13
	-
	109100

	Indonesia
	5.53
	3.22
	3.71
	0.96
	0.00
	2.12
	6450
	6370

	Japan
	12.38
	3.27
	1.85
	0.00
	5.59
	3.63
	485753
	47300

	Korea
	16.84
	0.00
	0.82
	0.00
	1.51
	2.23
	20720
	8712

	Malaysia
	10.88
	8.35
	4.62
	7.34
	0.34
	6.59
	46090
	21170

	Mexico
	5.58
	0.00
	0.10
	5.90
	0.00
	4.01
	19900
	34050

	New Zealand
	2.34
	0.00
	0.00
	0.29
	0.00
	0.69
	2800
	27010

	Papua N. Guinea
	0.49
	0.00
	0.00
	0.00
	0.00
	0.06
	-
	-

	Peru
	19.24
	0.00
	0.00
	0.25
	0.31
	3.36
	2400
	18350

	Philippines
	0.33
	0.00
	1.52
	0.33
	0.00
	0.48
	22350
	-

	Russia
	0.15
	0.00
	0.11
	0.00
	0.00
	0.08
	-
	10350

	Singapore
	3.70
	0.00
	0.00
	0.50
	0.00
	0.53
	-
	51550

	Taipei, Chinese
	18.20
	10.58
	21.36
	21.26
	0.00
	14.52
	-
	10590

	Thailand
	16.34
	0.00
	0.02
	0.91
	2.68
	1.94
	181533
	8000

	U.S.A.
	14.70
	46.00
	4.69
	16.68
	0.43
	10.80
	31620
	51300

	Vietnam
	0.45
	22.04
	5.51
	0.00
	0.00
	8.24
	-
	28100

	APEC
	8.84
	10.75
	3.60
	4.76
	4.54
	4.71
	24300
	18655

	aNTBs at HS six digit level weighted with share in given sectors total trade. – bMill. US$ of imports per given ADM initiated. – cMill. US$ of exports hit by ADMs.


Source: 
NTBs calculated from UNCTAD TRAINS database using most current data available. The author would like to express his thanks to Mr. Aki Kuwahara (UNCTAD) for his support. ADMs based on WTO AD data and IMF Direction of Trade Statistics. See also table 8 for a full set of data for each APEC economy.

Explanation of data and sources used by UNCTAD:

These calculations were based on the UNCTAD TRAINS data base, which contains trade and non-tariff barriers. The NTBs entering into the calculations are those referred to as belonging to the “core” group, as designated on the following page.

Sector: The sectors are based on the Standard International Trade Classification (SITC).

Unweighted: This refers to the percentage of tariff lines within a given sector containing non-tariff barriers in percent of total number of tariff lines.

Unweighted HS6: This refers to the percentage of products at the level of the 6 digit harmonized system (HS&) within a given sector containing non-tariff barriers, in percent of all HS6 categories in the sector.

Weighted: This is based on HS6 but weighted according to the amount of trade in each given sector.

Trade Structure: This is based on imports for the most recent year available. The numbers represent the percentage share of “ALL PRODUCTS”. ALL PRODUCTS, however, is expressed in million US$.

� 	The reference to “over the decade” applies to the initial three-year period (1992-1995) vis-à-vis the final three-year period (1998-2001). All figures refer to the year beginning on 1 July and ending on 30 June in line with WTO accounting methods.


� 	In WT/DS141 the use of negative dumping margins was clarified.


�   Needless to say, much is to be gained from such a task, as shown in numerous recently produced World Bank papers.


A most recent paper (Wilson, Otsuki, March, 2002) explores a fundamental question in food safety and environmental standards: what, if any, effect do they have on trade?  It examined regulatory data from 11 OECD importing countries and19 exporting countries.  The results suggest that a 10 percent increase in “regulatory stringency” (i.e. tighter restrictions on the pesticide  chlorpyrifos) leads to a decrease in imported bananas by roughly 15%.  In comparing the impact of two levels of global regulatory stringency it was determined that exports would fall by over US$ 5 bill. under the tighter regime.


In an earlier paper Wilson and Otsuki, (October, 2001) examine the impact of adopting international food safety standards and harmonization of standards on global food trade patterns.  They estimate the affect of aflatoxin standards in 15 importing countries on exports from 31 countries.  The analysis finds that by adopting a worldwide standard for aflatoxin B1 based on current international guidelines cereal and nut trade between the countries would increase by over US$6 bill. Based on 1998 data.  In extending the research to world exports they concluded that trade would increase by almost US$40 bill., when compared with divergent national standards.
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