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A. INTRODUCTION

 In June 2000, a new ACP-EU Framework Agreement which covers 20 years was signed in Cotonou. It provides a process for future agreement on the trade arrangement. In September 2002 at the latest, a formal negotiation period of 6 years will be opened up to the end of 2007. A full-fledged new trade regime is expected to be in place in 2018 or 2020 at the earliest after a transition period beginning in 2008. 

ACP non-LDCs
 basically face two options. The first is a commitment to reciprocity in an Economic Partnership Agreement ( EPA) or Regional Economic Partnership Agreement (REPA). The EPA or REPA will be WTO-compatible and cover "essentially all trade" and implemented within 10 to 12 years. ACP countries are invited to sign as groups, building on their own regional integration schemes or as individual countries. For ACP Non-LDCs that do not enter into a reciprocal trade arrangement with the EU from 2008, they could be transferred to a non-reciprocal GSP arrangement or some other alternative arrangement still to be defined. Alternative arrangements for countries not in a position to enter into EPAs will be examined in 2004 that are WTO-compatible and provide a level of market access equivalent to current preferences.
The current non-reciprocal tariff preferences are maintained until 31 December 2007 for all ACP countries. The Protocols on sugar and on beef and veal would be maintained but reviewed in the framework of negotiations for new trading arrangements. ACP Least Developed Countries (LDCs) are  now being guaranteed free access to the EU market for essentially all their products. Such further liberalisation was expected to start in 2000 for almost all imports from all LDCs and, on the basis of GSP, be completed by the year 2005, at the latest on a non-reciprocal basis. The current EU “Everything –But-Arms” (EBA) proposal goes in this direction

According to Art. 37 formal negotiations on the new trading arrangements will start by September 2002 at the latest, and in 2004, the situation of ACP African Non-LDCs, not in a position to enter into EPAs, will be assessed and alternative possibilities would be considered to provide these countries new trade arrangements equivalent to their existing situation but in conformity with WTO rules. The ACP and the EC will then carry out a formal review in 2006 of the future arrangements planned for all countries to ensure that no further time is needed for preparations or negotiations. 


Since the parties do not agree on the content and substance of the trade arrangement following the transitional arrangement, the search is now on for an alternative WTO-compatible trade regime. This brief strategy paper offers a preliminary reflection on  the possible benefits and costs to  ACP non-LLDCs of different options that may be negotiated with the EU from 2002.  It draws on information and analysis already available and seeks to present a convincing case for an alternative approach to a REPA. A matrix of possible options that the ACP non-LLDCs might pursue as a group is presented along with an optimal time sequence for pursuing the various options. Some suggestions about investigative work needed to elaborate the specific choices identified  are made and an ACP Working Group process for developing a draft negotiating strategy is proposed.

.

B: THE CONTEXT AND THE ACP DILEMMA OF CHOICE 

In less than two years the ACP must choose the trade arrangements that would respond to their best interests. The various reciprocal and non-reciprocal scenarios that face the ACP have therefore, to be carefully examined. At present, however, the content of  the various options rests on many assumptions and interpretations concerning, inter alia, reform of the WTO and the legal framework (Article XXIV in the WTO),  that make choices extremely difficult, if not impossible.. The context is also constantly changing in the WTO and in the EU (CAP Reform, Enlargement, etc). In addition, each ACP country is confronted with different options depending on its own strategic choices for development.

In the light of the above, the negotiating position that the ACP will adopt in 2002 cannot be elaborated with any minimal precision. The reality  at present is that it is very difficult to foresee an “optimal” choice for each country in this climate of uncertainty and risks. However, it is probably safe to suggest that a scenario of the current single all-ACP trade regime being replaced by  several trade arrangements with different shapes and features  remains a strong possibility in the negotiations  ahead. 

The current pressure and rush to chose an option to start negotiations in 2002 ignores some important sources of uncertainty. Many factors, unknown yet, will determine the usefulness for the ACP of negotiating with the EU, what they will eventually want to negotiate, and how. This is all the more true in the context of other ongoing negotiations within their own regions and in the WTO. Many developments in the Post-Cotonou negotiations will depend on new WTO arrangements. The present multilateral round will be important for providing some umbrella cover to each of the options proposed or some new sui generis arrangement. The securing of waivers as well as possible changes or clear interpretations of Art. XXIV would be important as well as new measures for special and differential treatment in the WTO.
Between 2000-08, multilateral negotiations, ACP domestic reform, initiatives like “Everything-But- Arms”, etc., will modify the gains and benefits which the Cotonou partners can expect from their trade negotiations. Around 2008, when the new trade agreements are to be put in place, the results of future multilateral round(s) of trade negotiations may have considerably altered the environment in which they should be established, including the multilateral rules about bilateral agreements. Similarly, other bilateral trade agreements between ACP countries and their non-European partners will have their own impact (FTAA, etc.). Similarly, as  regional integration evolves differently, then the choice of a country to go individually or collectively could be affected as well as its impact on regional integration.

All of the above will affect ACP choices in the forthcoming negotiations. A priori, therefore caution dictates that interests can be best maximized if time is effectively used to gain as much insight as to how to proceed .Countries must also accept that in these circumstances continuous analysis  and choice are required as negotiations proceed. 
   C:      NATURE OF TRADE OPTIONS

                                                  C.1: EPAS and REPAS

EPAs can have both positive and negative aspects. On the positive side, it is stressed that more EU foreign direct investment will be attracted into the ACP  and the process of trade liberalisation will be “locked-in” thus giving it more credibility- a factor which could be positive for investment. In addition, greater exposure to competition is expected to assist in the restructuring of the ACP economies. 

      The above arguments are usually countered by the observation that ACP countries may be forced to liberalise too rapidly their trade and this could affect their development. In addition, regional integration among the ACP countries could be complicated because, inter alia, of the different treatment given by the EU to LDC’s and non-LDC’s. All ACP regions have both LDCs and non-LDCs
.. In regions containing LDCs  and where FTAs are rejected, internal rules of origin will be required to prevent the non-LDCs from benefiting from LDC preferences in the EU market. Such rules of origin would create additional transaction costs and impede trade between members. Furthermore, many countries that are dependent on revenues from customs duty may find it difficult to offset the loss with non-discriminatory taxes in the short to medium term.


There are also doubts about the feasibility of REPAs, since most ACP regions are not yet themselves free-trade areas and do not have the institutional capacity nor the mandate to negotiate such agreements. . Regional integration is in a process of evolution in ACP. Some ACP regions are customs unions (SACU and CARICOM). Some have intentions to become a common market or customs union  such as  COMESA, SADC, EAC and ECOWAS or other West African groups
. Some are Free Trade Areas  and some intend to become free trade areas, while  a few have implemented limited preferences. Before FTAs can be put in place between the EU and ACP African regions, the latter must have formed FTAs among   themselves.

Generally it is only before a region has a common external tariff in a customs union that it can negotiate as a region. SACU and CARICOM are the only regions that have agreed to transfer the direction of trade policy to the region, and any negotiating decisions must be agreed first at the regional level. The region must negotiate together. This holds both in multilateral relations and in any relations with another country or region, including the EU.

Overlapping membership in integration schemes is also a serious problem. Many ACP countries (most of them in Africa) simultaneously belong to several regions, but will only be able to negotiate a regional EPA - if they so wish - within the framework of a single region
. A choice must be made, and some options excluded. If only one of these regions wants to join an FTA with the EU, specific rules of origin will have to be set up or countries would have to leave one of the regions
.  
 Overall, efforts to promote regional integration through trade liberalisation in ACP regions face huge difficulties. Political commitments to regional integration, as well as institutional capacity are also weak. While EU support can certainly play a positive role in assisting countries to implement their own regional agenda, regional integration with external competence to negotiate a FTA cannot be created from outside. External intervention might even have a negative impact resulting in further fragmentation of  ACP regions into several trade zones.  

In addition, the level of liberalisation within an  ACP grouping must be taken into consideration in such a way that trade liberalisation vis-à-vis the EU should not run ahead of trade liberalisation within the ACP group. A margin for intra-regional preferences to promote intra-regional trade must be left. 
In addition, REPAS or EPAs in their present form or as proposed by the EU are certainly not acceptable to the ACP since the time bound removal of tariffs, irrespective of the level of development achieved, cannot be appropriate where partners are at very different levels of development. They would push ACP countries to liberalise their trade regimes at a ‘sub-optimal’ rate as compared to what they would do unilaterally. Many sectors are not competitive and can be threatened by EU food products, (cereals, beef, diary products, etc.) which benefit from numerous subsidies and would seriously dislocate ACP markets. Integration also serves as a vehicle for promoting 

The  ACP sub-regions that go after an EPA are to elect themselves. In the circumstances described above, it is not clear how this choice will be made and what  ACP sub-regions will be ready.
 
One of the issues which the ACP must also consider in their negotiations with the EU is rules of origin. If cumulation among ACP is not allowed, this will reduce the possibility of joint ACP interests. At present the rules in the Lomé agreements are particularly favourable permitting cumulation among all ACP countries and with the EU, and unrestrictive with few special rules. Those of more recent EU agreements are more restrictive, and the announced intention is to extend the use of the new type of rules. If the rules of origin are tightened, this will reduce the advantage of any agreement, and its difference from GSP or other multilateral agreements. REPAs or EPAS can reduce the present benefits from cumulation.

Some of the ACP countries and regions have relations with other countries which would complicate any agreement with the EU. The Caribbean countries are bound not to offer any other developed country more favourable access than they offer to the US while the Pacific countries'

region includes non-ACP developing countries and they are also members of the Pacific Forum which includes Australia and New Zealand. The Caribbean will be negotiating at the same time the Free Trade Area of the Americas (FTAA), and this will cause negotiating strain at least. If the

implementations are different, at different dates, with different goods included at different times, it will create administrative pressures.
Finally, sceptics stress that FTA trade negotiation capabilities of ACP countries are very weak –and those of most regions almost non-existent-- and thus must be considerably strengthened if true negotiations are to be the result. The EU‘s capabilities are also insufficient to conduct several negotiations simultaneously with the ACP, in addition to other bilateral negotiations and of course those within the WTO.

Notwithstanding the above, an assessment of the impact of an EPA (like other trade options) is problematic at this moment in so far as it is being presented in broad terms and the details are not known. A “soft” EPA for instance which takes care of sensitive ACP products, provides the required transition periods under adequate WTO safeguards and a reformed or liberally interpreted Art. XXIV and combined with the requisite financial and technical support could have some appeal to the ACP Non-LLDCs who may be willing to accommodate reciprocity earlier than others, and would have the added advantage of preserving ACP solidarity. The downside of such a differentiated approach, however, would be the implications for regional integration efforts.
C.2: THE ENHANCED GSP OPTION

ACP countries which are not LDCs  face being moved into the EU’s GSP, and would thus see an increase in the absolute level of barriers to their exports.  They would also face an increase in certain customs duties. The current  EU GSP does not completely fit the Lome bill since it would only cover existing imports and not potential exports.  It is also not contractual, does not cover cumulation in the rules of origin, cannot discriminate and  differentiate significantly since the EU would have to grant the same concessions to the other non-ACP non-LDCs, and does not provide protection for the Protocol Products. In mny areas it  cannot give Lome-equivalent access in many areas.

Shifting from Lome to EU GSP
  is likely to be technically complex and politically difficult, since no precedent exists within the WTO for binding non-MFN treatment. ACP countries will need to carry out further analysis of the enhanced GSP approach. Preliminary ideas propose extending special preferences to small suppliers and vulnerable ACP countries, while still maintaining the Cotonou Protocols.  However, the mechanisms for achieving this still remain unclear. For example, how to increase the value of an enhanced GSP by making it more binding? As well, how to build consensus in the WTO for an enhanced GSP?

 A major issue  is whether the GSP could be improved in such a way that it is an adequate safety net for a post-Lomé situation? Such an improvement is in the hands of the EU, since the GSP is autonomous (not subject to negotiation).. Improvement of preferences under GSP is possible that would be in ACP favour in the sense that the ACPs are the principal exporters and the GSP beneficiaries have a minimal share of the EU market. In this way, improvement of GSP would be mainly in favour of the ACPs and their present preferences on current exports would  be preserved in relation to other suppliers of the community market. It should be made clear, however, that improvement cannot provide full Lome-equivalent access.
At present, the EU's GSP is challenged in the WTO as being discriminatory. Change will be necessary if the GSP is to be improved. Its autonomous nature must be put into a contractual mode. Its product coverage as well as the number of zero tariffs  must be broadened   to offer Lomé “equivalence”.

The EU could decide on an autonomous basis to make the GSP contractual, but a more elegant solution would be to build on the proposal by the former WTO Director-General Ruggiero to offer the Least-Developed Countries zero-duties, bound in the   WTO. This proposal opens the possibility to bind tariff rates other than the mfn rate. Once the GSP is contractual  there is also the possibility of having dispute settlement for the GSP. Together with tariff levels, also rules of origin need to be improved to Lomé-level, since GSP rules of origin are less favourable compared to Lomé, especially regarding clothing and fish.

 
A big question is whether the EU can extend its GSP on a differentiated basis since already its GSP contains a fair amount of differentiated rates. To differentiate its GSP on the basis of present product and structural criteria to offer Lome-equivalent access would require major changes to avoid discrimination among ACP countries. The task of going to the WTO to make this contractual makes the problem even more complicated. The biggest obstacle to extending Lome-equivalent concessions under the GSP is that the EU would have to give it to other non-ACP developing countries. Unless they can get a waiver under the Enabling  Clause for the ACP, this would be an impossibility since juggling rates in the existing  EU GSP for different countries and regions would hardly be appropriate. The present delay with the obtention of an 8-year WTO waiver request for the Cotonou Agreement may be indicative of what is possible in the future in this regard. Even the waiver mechanism as a testing ground for WTO compatibility is unsatisfactory as the approval process can be drawn out, and the annual review process reduces the level of certainty.

The 2004 EU GSP exercise will also not cover potential exports which the ACP has not used under the existing Lome tariff preferences. While the current GSP could provide some ACP countries with a margin of preference “globally equivalent” to that granted by the Lomé Convention, it should be noted however, that even for countries less dependent on preferences, the withdrawal of these preferences may have an impact at the micro-economic level as well as limit the scope to diversify their exports in sectors rated under the GSP as sensitive or very sensitive. 

In addition, there are several reservations as to whether an improvement of GSP would allow the inclusion of the commodity protocols especially since the present  GSP makes no provision for Tariff Rate Quotas
. The maintenance of the preferences granted under these Protocols for CARICOM countries who would benefit from the GSP alone in 2008 would necessitate specific waivers in the WTO which in the aftermath of the banana experience could be problematic. 

 It should also be noted that the enhanced GSP option is part of a wider strategy to  introduce uniformity and non-discrimination in the GSP within the WTO. A phase-in period of 10 years is usually suggested to allow for some differentiation. This could mean that in ten years, ACP non-LLDCS would have to be prepared to operate on the same terms as other non-LLDCs. It should also be noted that a WTO-bound GSP could carry graduation criteria which would exclude some ACP states and/or some products from some ACP states.

Advocates of a WTO-compatible EU contractual GSP for the ACP that will eventually merge into a uniform EU or  multilateral GSP also believe that the WTO multilateral route has more long run benefits for the ACP countries in terms of trading reciprocity and opening markets in other developed and developing countries where they currently lack access. The experience so far however, does not suggest that the multilateral route is sympathetic to small vulnerable states. The case of bananas and the current status of implementation issues would also underscore this viewpoint. More fundamentally, the multilateral route negates the advantages of regionalism and inter-regionalism the major beneficiaries of which are the developed countries. It  is doubtful whether the current deeper concessions attainable by the ACP at the regional and inter-regional level in “natural” and historic markets are  attainable at the multilateral level and whether there would be offsetting compensating access in other markets for countries that are not very competitive. 

In the final analysis, the non-reciprocal  GSP alternative essentially comes down to what the EU is prepared to offer in the 1994 GSP reform that would be Lome-equivalent on existing exports. Some countries may feel comfortable in going that route if it means that, even though the GSP is less than Lome, they will be prepared to accept it once it covers a fair amount of existing exports and  does not have any reciprocal adjustment costs. The trade-off would be the loss of some existing and potential market access  for a greater gain in having no adjustment costs.  In this way, reform of the EU’s GSP in 2004 to provide equivalent Lome access for the ACP countries could make an EPA unattractive if such access adequately covers existing exports without  carrying the reciprocal burden of fiscal and economic adjustment. 

C.3:
EXTENDED ENHANCED  GSP OPTION OR FAMILY OF AGREEMENTS


.

In considering a possible ACP strategy and approach to future negotiations with the EU, a bigger family of options aimed at achieving “Lome-equivalent” access and filling the gaps existing in the current Cotonou Convention could be contemplated. In addition to the GSP option discussed above which would maintain contractuality and rules of origin, maintain current absolute access to EU for most ACP goods exports, protect current relative access for Protocol products, the  the negotiation of a Family of Agreements  comprising of enhanced GSP provisions and sector-specific agreements), could provide a vehicle for accords on services and new trade policy where exists a mutual interest. , especially in the area of new trade policy (services, competition policy, IPRs etc).

C.4: SOME OTHER  CONSIDERATIONS

So far it has been assumed that the negotiations will be mostly about tariffs and goods and a limited number of options. However, the ACP could strive to go beyond the provisions of the Cotonou Agreement - which is rather vague and generally not very innovative on trade issues - and strengthen co-operation with the EU in new domains where this can be useful at a “sub-multilateral” level. Future negotiations could be less about securing preferences for trade in goods and more about securing improved access in 4th generation areas (services, intellectual property rights, competition policy, safeguard measures, contingent protection especially anti-dumping, procurement and sanitary and phytosanitary measures).

 The importance of special economic relations  also cannot be underestimated.  For example, for those ACP states dependent on preferences  and/or see the potential advantages of aid, the case for special relations is strong.  There are also those ACP states who wish to retain a specific trade dimension to their co-operation, without which the partnership would appear to them to be weakened. They also have  a strong case for special relations. Given the 'specificity' of the EU-ACP relationship, the GSP options mentioned above could be ruled out. Harmonisation with the GSP would actually imply the disappearance of the trade dimension in ACP-EU co-operation since all developing countries, ACP or not, would benefit from the same non-reciprocal preferences. They would entail a 'normalisation' of EU trade policies, which some fear would weaken Europe's foreign policy towards the ACP. The GSP option for those ACP states concerned with special relations may at best be only considered as a temporary stop-gap measure. 
D:
A STRATEGIC STEP-BY-STEP APPROACH


In the light of the above discussion, it is clear that Post-Cotonou negotiations should be pursued alongside or in the wake of revised WTO Special and Differential provisions and the  need to explore the different ways in which a future agreement could be designed to go unchallenged in the WTO. The new proposed WTO framework if accepted along the lines discussed (See Appendix 1) makes provision for both an enhanced contractual GSP that would offer equivalent Lome-type access on existing ACP exports and preserve the Protocols over a reasonable time frame through waivers. At the same time, through a revised Art. XXIV
, it would also provide a basis for a “soft” EPA  by offering provisions for longer transition periods, some exemptions from disciplines and the exclusion of sensitive ACP products as well as make EPAs free from WTO challenges. Depending on the outcome of the WTO Round, ACP countries would be in a better position to make an informed choice between an EPA and GSP.


There are several unsettled issues that bear on an informed choice between an EPA and some alternative non-reciprocal trade arrangement whether the latter refers to GSP or some other (still to be defined) trade option. The proposed EPA is still broad and lacking in details. Its development context as well as the trade related “preference” areas (contingent protection, standards, process and production criteria, etc) that may accompany it have also not yet been spelled out. In addition, for many countries heavily dependent on Protocols and preferences in textiles, and for most of whom the existing  Lome preferences are  far from equivalent under the existing GSP on existing exports, substantial enhancement of the GSP would be required to make it Lome-equivalent on current exports. 

The non-reciprocal GSP option is based on assumptions about the scope for reform and differentiation of the EU GSP within the WTO and the possibility for achieving GSP equivalence on some meaningful set of existing Lome concessions on exiting exports including some special WTO cover for the Protocols. The attractiveness of this option is based on the premise that the loss of Lome equivalent access in such a GSP non-reciprocal agreement would be less than the adjustment costs under an EPA. However, the trade-offs between existing and potential market access and adjustment costs have to be made in terms of more clearly defined circumstances where precise terms and conditions are clearly stated that would allow more meaningful calculations.

 Although the enhanced GSP option or the ‘Family of Agreements’ option has great appeal,  ACP countries should keep their negotiating options open and opt for a flexible approach that highlights the possibility of an enhanced GSP or  ‘Family of Agreements’, which retains the best of the Cotonou provisions, while at the same time not ruling out the possibility of negotiating EPAs. In this latter regard, the ACP should not wait on the EU, and should begin to elaborate its own approach. In making a choice between EPAs and a ‘Family of Agreements’, ACP needs to address issues of reciprocity and adjustment cost minimization. 

    In the circumstances an ACP  strategy of timing and sequencing of negotiations between the EU and the WTO would appear to offer maximum foresight in terms of making informed choices. Specifically, this strategy could work as follows:  In a first phase ending in 2004, ACP non-LLDCs countries can agree not to start any EPA negotiations before 2005. They can begin negotiations  in  the WTO for  a  contractual GSP , an improved Art XXI,  modifications of the Enabling clause and transitional preferences.  They can also begin negotiations in 2002 with the EU on a GSP with Lome-type equivalent access. 

    At the end of 2004, the ACP countries can review the progress of negotiations with the EU and WTO on the basis of the new 2004 EU GSP and decide on which option or options they wish to pursue in the next phase beginning in 2005. In 2006, as programmed in the Cotonou Agreement, the calendar for completing each option should be examined with a view to determining if more time beyond 2007 will be required. 

The above approach is summarized in Appendix 1 and its timetable is set out clearer  in Appendix 2. A short matrix of  trade options is outlined in Appendix 4.

E: SOME RECOMMENDATIONS

◙
A flexible negotiating approach that would keep options open over relevant time horizons is proposed. It can begin with a non-reciprocal enhanced GSP option or “Family of Agreements” and later shift gear to either the consolidation of the latter or a soft EPA depending on the circumstances and the choices available;

◙
Further investigative should be undertaken to elaborate the specific choices identified (See Appendix 5 for a Tentative Research Agenda);  and

◙
An ACP Working Group process should be established for developing a draft negotiating strategy.

APPENDIX 1:  STEP-BY-STEP APPROACH

PHASE 1: 2002-2004-

1.
An  enhanced contractual GSP giving Lome-equivalent access on current exports for the ACP Non-LLDCs in goods with special arrangements for the Protocols and cumulative rules of origin. Sectoral Agreements  in services and otherares could be added.

.

PHASE 2 : 2005-2007

1. Consolidation of a WTO -Compatible  Enhanced Contractual GSP  or Family of Agreements with the possible addition of  standards, TRIPS,, contingent protection, etc. 

or

2. Soft  EPAs for ACP Non-LLDCs either on a regional or individual basis with protocols, sensitive products excluded, safeguards, standards, longer transition periods, cumulative rules of origin, etc. and implemented at a later date.





APPENDIX 2 : TIME SCHEDULE

	TIME PERIOD
	ACP/EU
	WTO

	2001- Sept 2002
	Intensive Intra-ACP consultations
	Pursue reforms in WTO in ART XXIV, Enabling Clause to make GSP Contractual, Waivers to allow Transitional Preferences for vulnerable countries as well as for any special differentiated EU GSP for ACP,

	Sept 2000-SEPt.2004
	Negotiation of Enhanced GSP or Family of Agreements
	

	Oct-2004-Dec.2004
	EU and ACP countries review all possible alternatives for non-LDC countries  and decide what that they are to finally negotiate.
	

	Jan-2005-Dec 2006
	Negotiation of option or options decided
	

	2006
	EU and ACP countries analyse agreements foreseen to ensure that the calendar foreseen permits the adequate preparations or negotiations.  For those who may have chosen an EPA especially an extended one involving new policy areas, the time frame could be extended beyond 2007 for completion
	

	Jan 2007- Dec 2007 and  possibly beyond
	Continuation and Completion of negotiations.
	


APPENDIX 3: MATRIX OF TRADE OPTIONS

	OPTION
	Disadvantages
	 Advantages

	1.EU Non_-Contractual Differentiated GSP
	-Uncertainty due to unilateralism and non-contractual nature;

-not WTO- Compatible and could be challenged;

 
	-No adjustment costs



	2.EU Contractual Differentiated GSP
	-possible ACP concessions in the WTO
	-WTO-Compatible

-certainty

-no adjustment costs

-Transitional preferences   (Protocols)

	3.EU CONTACTUAL GSP plus Sector Agreements (FAMILY OF AGREEMENTS)
	-possible ACP concessions in WTO
	-WTO Compatible

-certainty

-no adjsutment costs

-Transitional Preferences (protocols)

-Services

-new preference areas (standards, etc)

	4.   SOFT EPA
	Adjustment costs
	-possible extended market access

-WTO Compatible

· certainty

· transitional preferences (protocols)

· new preference areas (standards, etc)


APPENDIX 4:  ACP WTO TRADE AGENDA

An ACP WTO trade agenda to backstop post-Cotonou negotiations could include the following:

· S&D provisions in the WTO agreements should be re-negotiated between developed and developing countries with the aim of seeing flexibility as part of reciprocity and linked to S&D provisions that are legally enforceable. Priority should go to the Revision of the Enabling Clause, GATS IV, and the preambular and substantive best endeavour commitments in terms of market access and preferences as well as the variants of the GSP discussed below to make them legally binding and free from contention;

· A new categorization of non-LDCs should be negotiated under the Enabling Clause. This classification should be based relatively more on vulnerability than on per capita income or population per se and should comprise transitional non-LDCs who would first be separated from the other non-LDCs that should be immediately graduated to developed country status. The vulnerability framework along with some additional criteria including per capita income could provide the basis for creating two distinct categories of transitional developing countries, each being accorded an S&D package of balanced concessions.  Treatment for these two categories would be temporary as compared to that of the LDCs whose S&D treatment would be the most extensive and permanent and would include present additional GSP and GSPT offers. Both transitional categories would be subject to built-in graduation criteria as a way of introducing some dynamism into the system and minimizing costs;

· Specific transitional preferences with appropriate waivers on particular commodities are considered important for an acceptable duration of time for the small vulnerable group whose members would have relatively more interest in some product-specific exports that dominate their export patterns. In this way they differ from other developing countries that have a broad interest in removing the remaining obstacles to existing and potential products of export interest to them. Both groups would not be entitled to any new GSP extensions for the LDCs in order to preserve the most favourable GSP treatment for the LDCs;

·  The international community has made a special effort to address the problems faced by the LDCs. LDCs are exempted completely from disciplines or are provided with more extended transition periods to implement agreements. In the area of exemptions from disciplines which consists of flexibility in obligations and procedures and different thresholds for undertaking commitments, the concessions that would relate to secure market access of particular relevance to the vulnerable category would be thresholds for anti-dumping and countervailing duties. Some more flexibility in the use of export subsidies could also be helpful for this category as against some greater flexibility on agricultural subsidies in the Agreement on Agriculture for the other non-vulnerable group of transitional developing countries as a way of balancing concessions;

·  Greater dependence on trade taxes by small vulnerable countries would also suggest some more flexibility in further tariff reduction for tax purposes. A specific threshold below which no commitments on government procurement are made also seem pertinent. A less extended specific threshold could also be of interest to other transitional countries;

·  In terms of time periods for implementing obligations, lack of institutional and human capacity can be expected to be a greater constraint among small vulnerable developing countries. This difference can be expressed in the form of a special waiver for this category for longer phase-ins for a particular set of agreements that are difficult to implement as against a case-by-case waiver for other transitional developing countries; 

· The provision of special and differential treatment in FTAs with developed countries to protect regional trading arrangements among developing countries under Art XXIV so that they can function as effective building blocks is considered equally important for all transitional developing countries. The transition period should be greater than the current ten years for all transitional developing countries and even greater for LDCs.  Some attention should also be paid to the exclusion of sensitive sectors of both developing countries and LDCs;

·  Technical and financial assistance should be increased and placed on a sound legal footing in terms of commitments. It should target capacity building to implement WTO agreements and criteria should be introduced to focus the assistance;

· Since heavy financial costs and administrative burdens are shared by both developing countries and LDCs in adopting a legal and institutional framework needed for the implementation of some agreements, the proposals to improve financial and technical assistance are roughly the same and based on the understanding that the lion share of assistance should go to the LDCs;

· Transition periods in WTO Agreements should be reviewed in relation to the institutional capacity of all developing countries and LDCs. This revision should take account of the new classification discussed above with LDCs being exempted and given the longest timeframes;

· A grouping of “small” vulnerable countries that is more broad-based than presently constituted in small state groupings should be targeted as a strategic alliance with a view to promoting this new approach to differentiation.

APPENDIX 5: A TENTATIVE ACP RESEARCH AGENDA

Based on a flexible approach  to options  and the sequencing described above, a research agenda that can inform the negotiating process could be as follows in terms of priority: 

☻
The scope to extend the GSP to give Lome-equivalent access  to the ACP  current exports on a product by product basis;

☻
 The scope for waiver protection in the WTO for differentiated ACP GSP as well as Protocols. The research agenda could focus on how the ACP can build strategic alliances for the application for a waiver for the new agreement  and can negotiate WTO agreements in their interests, including change of necessary WTO S&D provisions to make whatever new trade arrangement with the EU compatible with WTO ;

☻
 The scope for Partial Reciprocity or a Positive List in Services with the EU;

☻
  A study of  sensitive ACP products and sectors and time frames and exclusions needed to adjust;

☻
 The nature of adjustment assistance and measures needed nationally and internationally and how EU financial and technical support can be best used to increase ACP competitiveness;

☻
 The implications of various outcomes of the GSP review in 2004;

☻
  An assessment of  the viability of the GSP multilateral route vis-a- vis scenarios of EPAs;

☻
 Capacity needs of the different ACP countries, both in the public and private sectors,  as well as methods of covering the capacity gaps effectively;

☻
 Studies of the impact of EPAs and REPAs on regional processes of economic integration  and the scope for a regional approach to EPA;

☻
 Revenue implications, employment generation , dynamic and other adjustment  effects of EPAs;

☻
 Ways of improving the content of REPAs or EPAs to reflect ACP concerns;

☻
 The impact of  CAP reform and the WTO Agricultural Round on market access conditions for Protocol products under EPAs;

☻
 The impact of  the elimination of Protocols on countries transferred into the GSP and  the adjustment support and compensation for ACP countries that rely on Protocol products.

☻
An assessment of ACP  interests in the new trade areas; 

☻      The nature of EU barriers to ACP services exports.
ENDNOTES

� Non-LDCs refers to ACP  countries that are not least developed. At present out of the 71 ACP states, 39 are regarded as Least Developed. There will  be 40 of them when Senegal soon  becomes a LDC.





� Initially termed Regional Economic Partnership Agreements (REPA) in the negotiating mandate of the Economic Commission, the agreements which Cotonou signatories have undertaken to negotiate as from 2002 are now called ‘economic partnership agreements’ (EPA). However, there is no difference between a REPA and an EPA. The EU still wants to negotiate these agreements with regional groupings of ACP countries. The agreements are in essence Free Trade Agreements (FTAs). An FTA is a reciprocal preferential trade agreement, under which each party undertakes to abolish restrictions on imports from the other party, thus constituting positive discrimination towards one or several WTO members. The ‘plus’ of EPAs in relation to simple FTAs is the financial dimension – from the European Development Fund and the EIB – which accompanies them and which should facilitate their implementation.





� The Southern Africa Development Community (SADC)  for instance, has seven LDCs, six developing non-LDCs and one developed country with its own agreement with the EU





� The  Cotonou Agreement has helped to accelerate the process of regional integration in Africa. In anticipation of developments in the next 8 years , the West African Economic and Monetary Union (UEMOA), a sub-regional grouping of Economic Community of West African States  (ECOWAS), has begun the process of creating a customs union from the beginning of 2000 and is dealing regionally with meeting WTO commitments in customs and other matters. The non-UEMOA members of ECOWAS have plans to create their own currency with the eventual aim of creating one ECOWAS currency and a common market.


        The Common Market for Eastern and Southern Africa  (COMESA) has set the year 2004 for the formation of a customs union and the establishment of a common economic policy towards the rest of the world. It is now in the final stage of creating a FTA. Tanzania has recently left COMESA because of the plan to implement a full FTA in October 2000. It is also a member of SADC which has just begun to create an FTA. SADC has not yet reached an advanced level of economic integration. Its present institutional structure is not conducive to negotiating trade agreements with other regions


� All countries belonging to UEMOA are also members of ECOWAS. Several countries are members of both SADC and COMESA.. SADC and COMESA  have 13  countries who are members of both. COMESA offers a  further complication here because it includes a major non-ACP country, Egypt, which is on the point of signing its own association agreement with the EU.  There are many such examples.





� Fear of too many sub-regions and fragmentation in the process of the regional process has led to the proposition that in Africa , COMESA plus SADC and ECOWAS plus the Central African Economic and Monetary  Commuity (CEMAC)� can be the two regional groupings that could negotiate  regional EPAs with the EU. African LDCs are encouraged to participate in the EPAs on the grounds that Art. XXIV of the WTO can be liberally interpreted to give the LDCs   20 to 30 years of transition. 





� As in the case of Lomé and Cotonou, this is a non-reciprocal but ‘less preferential’ trade regime. Tariff and non-tariff reductions and exemptions are less generous, and rules of origin are stricter. It covers fewer products (54 % of tariff lines compared to 95 % under Lomé) and notably excludes agricultural products. Finally, it is not negotiated but unilaterally offered by the EU, and can thus be unilaterally denounced. All developing countries benefit and it is relatively well-established within the WTO framework The EU GSP will be revised in 2004





� Tariff Rate Quotas are permissible under Art. XXI.


� Any exercise to revise Art.XXIv should be tainted with extreme caution. While the author is concerned with avoiding WTO challenges by making Art. XXIV more precise about longer  phase-ins , exceptions, etc, at the same time, in view of the protracted and difficult nature of such an exercise, the present flexibility may well offer the range of choice being sought.
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