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Executive Summary

Aims of report

This report aims to stimulate a debate on the future of EU trade policy. It has been written against a background of continuing uncertainty over a WTO waiver for the EU–ACP Cotonou Convention that would continue liberal access to the European market for ACP exports until 2007. Whilst it may influence the resolution of this issue, the immediate short-term objective of the report is:

· to help the ACP prepare for the start of negotiations on a post-Cotonou agreement (scheduled to begin in 2002 for completion by 2007); and in particular

· to set the agenda by seizing the intellectual high ground in the way that the European Commission was able to do during the final years of Lomé IV through the publication of its Green Paper.

The Commission’s position during the negotiations for Cotonou can be summarised as a claim that its preferred post-Lomé option (reciprocal Economic Partnership Agreements (EPAs) with the ACP) was not only economically the most desirable but also the only feasible option to obtain a multilateral consensus for a continuation of ACP preferences. The principal function of this report is to demonstrate that alternatives do exist, that they are developmentally more coherent, and that they could provide a better basis for achieving a compromise between ACP and non-ACP developing countries in the WTO. If the EU resists moving in the directions identified in this report, it will be because of political objections from influential domestic European pressure groups that oppose liberalisation rather than because of any technical obstacles.

The centrality of the WTO

The WTO is more central to the maintenance of ACP access to the European market than was the GATT, largely because of a change in attitudes by the member states. Discriminatory activity that used to be tolerated is now subject to more sceptical scrutiny. But the WTO can be a source of support for the ACP and not just an arena for challenge. To the extent that it is possible to identify changes to EU trade policy that would safeguard current ACP interests whilst offering improved access to the least-favoured developing countries, it may prove possible for the two groups to form a common cause in their negotiations with the EU. And these negotiations need not just be in Brussels (in the context of post-Cotonou talks), but also in Geneva (as part of the current and upcoming multilateral trade negotiations).

None of the post-Cotonou options that has been aired is guaranteed to be WTO-friendly. This is because none of the pegs that exists under the WTO to justify discriminatory treatment (Article XXIV which covers free trade agreements/customs unions, preferences for developing countries under the Enabling Clause, or a waiver under Article IX) is entirely suitable and free from problem. The principal differences between them relate not to their vulnerability to WTO challenge but to the timing and forum of any such challenge. Some need approval ex ante whilst others could be challenged ex post under the WTO’s dispute settlement arrangements.

Because of this, the ACP need to identify possible sources of attack and means of defence. This report is designed to initiate the identification of both. It reveals the countries that have the greatest objective interest in opposing a continuation of Lomé-style preferences, together with an illustrative set of changes to EU trade policy that would remove this incentive.

A developmentally coherent EU trade policy

The ending of Lomé-style preferences for the ACP would be damaging to the interests of both development and trade policy. It would leave untouched the EU’s extensive preferences to other countries, many of which are more wealthy than the ACP. This would cause ACP producers to export at a competitive disadvantage to their rivals, many of whom are already better placed to take market share. And it would tend to raise the average level of EU trade barriers.

This situation has arisen because during the 25 years of the Lomé Convention the EU has generalised to a multitude of other countries similar preferences to those available to the ACP. The result is that the most favoured nation (in the literal rather than the WTO sense) regime is that offered under Cotonou, the EU’s bilateral agreements with its Southern and Eastern neighbours, and the special tranche of the Generalised System of Preferences (GSP) that has been dubbed the ‘Super’ GSP. From the perspective of both development and trade policy, any change to this regime should be in the form of upgrading the minority of less favoured countries rather than downgrading the more favoured. To this end, the report proposes:

· The creation of a single comprehensive tariff regime which would initially simply incorporate the multiple high-level agreements; to a significant extent this would do no more than rationalise the status quo.

· The upgrading of most Standard GSP states over the next ten years by including them in this comprehensive regime; only the most competitive would be excluded. This would represent a modest extension to the Ruggiero proposal of duty-free access for least developed countries.

· An eventual harmonisation for all states (including the OECD) of the tariffs payable under this comprehensive regime; this would also cover the residual, super-competitive beneficiaries of the standard GSP.

· In the short-to-medium term the first step of this strategy could be to merge the Standard and Super GSPs, using the mechanisms of graduation by market share and income to overcome domestic EU opposition to liberalisation towards the most competitive developing states. 

The competitive countries and products

To see how such a strategy would be implemented in practice, the report provides an analysis of the areas of competition between the ACP and those developing countries that benefit only from the Standard GSP. It identifies 15 product groups in which there is direct competition and for which some competitor states have an objective interest in either the ending of Lomé-style preferences or the upgrading of their own access. 

Many of the ACP’s competitors are developed countries or developing states that have their own preferential access to the EU market that could be vulnerable to WTO challenge. Only 13 export to the EU on the basis of Standard GSP access. It is this group of states on which the ACP need to concentrate their efforts to broaden the arrangements for a post-Cotonou regime into one that can offer inducements to other WTO members.

A strategy for reform

There are many ways in which such inducements could be offered, but the report provides an illustrative example of how the GSP might be upgraded and extended for this purpose. The aim is to identify changes that would be of value to the 13 disadvantaged GSP states but would not accelerate significantly the erosion of the ACP’s old preferences. Among the changes proposed are ones concerning the architecture of the GSP (notably on contractuality, dispute settlement and rules of origin), the provisions on graduation, and improved access for specific products.

The report recommends that the EU be challenged to make its trade policy more coherent over the medium term by ‘levelling up’ rather than by ‘levelling down’. Such a strategy would go a long way to defusing opposition in the WTO both to a new waiver (to allow the Cotonou Agreement to be implemented) and subsequently to more permanent post-Cotonou trade agreements. 

In order to avoid a pyrrhic victory for the ACP, in which continued access is bought at the expense of accelerated preference erosion, it is recommended that the first steps focus on reforms to improve the contractuality and dispute settlement of the GSP, to enhance the rules of origin, and to amend the graduation criteria. An additional reform would be to extend the GSP to cover some of the Common Agricultural Policy (CAP) products that are of particular importance to the ACP’s Standard GSP competitors.

Such reforms would not only benefit the ACP by easing WTO support for a post-Cotonou accord; they would also strengthen the multilateral trade system. By provoking a rationalisation of the EU’s complex trade policies, none of which is wholly in accord with the spirit of the WTO, they would become both more supportive of the multilateral system and developmentally more coherent. Such change is technically possible. It remains to be seen whether the EU can rise to the political challenge and, indeed, whether the development lobby groups within Europe can assist it to move in this direction.

1.
Introduction

Purpose of the report

Seizing the intellectual initiative

This report is designed to stimulate a debate following the signature in Cotonou of a Framework Agreement for ACP–EU co-operation. The focus of the debate is to improve the development coherence of North–South trade policy in general, and that involving the EU in particular. It is desirable in its own right, but it is also a necessary part of preparations for a secure post-Cotonou trade regime. 

The debate is necessary to avoid a repetition of the events leading up to the negotiation of the Cotonou Convention. With the release of its Green Paper in 1996, the European Commission captured the intellectual high ground and established the parameters of the subsequent debate on the relative merits of alternative post-Lomé options. It was able to portray its preferred approach, of Regional Economic Partnership Agreements (REPAs), as not only the most desirable from an economic perspective but also the most feasible in terms of multilateral acceptability. Critics who portrayed REPAs as serving primarily EU economic interest and of unproven multilateral acceptability were brushed off as conservative die-hards unwilling to adapt to the realities of the twenty-first century.

A debate is needed to emphasise that reciprocal accords (now dubbed EPAs) are not the only option, and nor are they necessarily the most desirable. Their major merit is that they are the option the EU finds it easiest to sell to its domestic lobbies that seek to influence trade policy. For this reason, the alternative options described in this report may not be politically feasible. The EU may be unable in the face of opposition from domestic vested interests to accommodate even the modest change required for a more coherent trade policy.

At a minimum, however, the report aims to alter the balance of the post-Cotonou trade negotiations, with the EU being required to defend its unwillingness to move towards a more coherent, development-friendly trade policy. At best, it aims to influence a wider range of negotiations in which there is a greater chance of ACP interests being accommodated. The post-Cotonou negotiations are likely to overlap with multilateral talks. The question of preferences may come up in many guises, and those states that perceive themselves as being adversely affected will push for change. The task for the ACP is to ensure that such pressure is channelled to their advantage rather than their detriment. If the EU concedes change as the price of concessions elsewhere on the multilateral agenda, it should be in areas that further ACP trade interests rather than undermine them.

The first step in achieving this happy outcome is to understand better how the interests of ACP and non-ACP states overlap in relation to trade policy. This is the subject of the report and of the debate that it is designed to stimulate. The report deals with just one set of the many factors that may be included in such WTO negotiations — the objective interests of non-ACP states in securing improved market access to the EU. It identifies:

· which non-ACP states would benefit from a more developmentally coherent EU trade policy;

· how this improved coherence could be attained without undermining the continued usefulness to the ACP of their preferences.

Why a debate is timely

The time is ripe for this debate both because it is necessary and because the changes proposed are more feasible now than they have been in the past (even though they remain politically difficult). It is necessary, the report argues, because obtaining a WTO consensus will be made easier if any post-Lomé regime forms part of a broader set of changes to EU trade policy that make it more developmentally coherent and provide clear benefits for non-ACP states. Such changes are also desirable to make the multilateral trade framework more attuned to the trade needs of developing countries and more secure. 

Since all of the post-Lomé options on the table will require the support (at least tacit) of WTO members, there are no ‘golden routes’ that would avoid the need for the EU and ACP jointly to negotiate. As explained in Section 2, there is a danger that any of the proposed regimes could be undermined either by ex ante opposition or by ex post challenge under the dispute settlement procedures. There is an increased willingness by WTO members to challenge established trade preferences (together with other aspects of trade policy that have insecure foundations in the WTO texts). Given that many North–South trade agreements have dubious legitimacy on a narrow interpretation of WTO texts, such an assault would have wider repercussions that would damage not only the trade interests of the ACP but also the cause of a predictable framework of multilateral trade rules.

The report argues that the required change is feasible given the probable erosion of ‘old’ trade preferences over the next 10–15 years and the nature of the ‘new’ trade preferences that may replace them. Traditional preferences on merchandise exports have a distinct shelf-life, while the new preferences that might take their place do not face the same problems of WTO compatibility. General liberalisation is eroding the old preferences and the potential new ones are frequently to be found in areas where multilateral disciplines are still weak and differential treatment rather than non-discrimination remains the norm. 

The timescale for reform

What does Cotonou provide?

The Cotonou Agreement (signed in June 2000) effectively rolls over the Lomé IV trade provisions until 2007, with the proviso that this period is used to negotiate a more secure successor regime. The Fourth Lomé Convention was justified within the WTO through a waiver (see Section 2) which expired in February 2000. The EU is seeking to obtain a new waiver for the Cotonou Agreement. At the time of writing, this was being opposed by some non-ACP developing countries. An immediate objective of this report is to provide ammunition to the ACP in the battle over the Cotonou waiver. But, even if this is obtained, the underlying issues that are dealt with in the report will not go away. The waiver will need to be formally reviewed by the WTO each year and the successor regime to take over in 2007 will encounter many of the same problems when it is brought to the WTO for approval.

The key dates in the post-Lomé period are:

· 2000: the negotiation of a WTO waiver for the Cotonou trade regime;

· September 2002: negotiations between the EU and the ACP on a successor regime to Cotonou commence;

· 2007: the Cotonou Agreement expires and a new regime must obtain multilateral support.

The WTO is involved at each of these three points. 

Hence, the danger that ACP export interests will be upset in the WTO is more severe than it was in the past but at the same time a strategy to overcome this danger may be within grasp. The task of making EU trade policy more developmentally coherent may be more easy in the twenty-first century than it was earlier.

The specific contribution of the report is to identify a set of changes that would:

· maintain the ACP’s current absolute levels of access to the EU;

· provide improved treatment to non-ACP countries; and 

· leave the field open to the development of new preferences where a willingness to negotiate them exists.

The timescale for implementing these changes is established partly by the negotiating timetable set out in the Cotonou Framework Agreement, but also by the remaining shelf-life of the old preferences and by the WTO negotiations on agriculture and services (that will affect the future of the existing Protocols and the scope for new preferences).

The erosion of old preferences

The old Lomé Convention that has just expired provided the ACP with very favourable access for their exports to the EU market, but it had a rather short remaining shelf-life. Framed 30 years ago, it reflected the circumstances of the late 1960s/early 1970s in which:

· EU tariffs were generally quite high;

· preferential rates for favoured suppliers were limited.

During the period of Lomés I–IV (1975–90) both of these features changed substantially. Successive GATT Rounds led to a fall in many EU tariffs and the removal of old-style non-tariff barriers (NTBs) such as quotas. At the same time, there has been a tremendous growth in the number of countries to which the EU offers preferences that are as good as (or better than) those available under Lomé.

The deal provided by Lomé I and subsequently embellished modestly provided the ACP with:

· duty- and quota-free access for all industrial and most tropical agricultural exports;

· access for some temperate agricultural products covered by the CAP that was not free but offered ACP exporters substantial commercial advantages.

Whilst there has been no dilution in the Lomé acquis, its value to the ACP has fallen substantially over the last quarter century because of the decline in general EU tariff levels and the growth of trade in areas not covered by the Conventions (such as services). There are now only two product areas in which the Cotonou Convention confers significant competitive advantages to ACP states. They are clothing and textiles and the CAP products covered by the core Convention and its Protocols. Of these, the clothing/textiles advantages will be reduced substantially when the Multifibre Arrangement (MFA) is phased out at the end of 2004. And the EU’s current strategy for bringing economic rationality into the CAP is reducing the gains that the ACP receive from the Protocols. Under Agenda 2000 the EU approach to CAP reform is focused on a reduction in guaranteed prices rather than an easing of import restrictions. Hence, ACP suppliers under the Protocols face the prospect of a reduction in the prices they receive for their exports without any compensating gains from increased volumes.

The conclusion to be drawn is that ‘old preferences’ are on their way out and that if the ACP wish to retain their favoured position in the European market it will be necessary to agree ‘new preferences’ to take their place. In this sense, the end of the Lomé Convention has served merely to concentrate minds on the need to identify the radical changes required to make EU–ACP trade policy as relevant to the twenty-first century as it was to the twentieth.

Scope for new preferences

As tariffs fall so the relative importance of other policy influences on trade increases. ‘New trade-related policy instruments’ are growing in absolute as well as relative importance, as an outgrowth of trends in the nature of national and global markets. 

At present, to the extent that preferences in these areas exist they are effectively reverse ones. They tend to discriminate against developing countries. This is because the special deals that exist tend to be bilateral (or restricted) ones between industrialised countries. But scope exists to extend them to developing countries. The EU, for example, has indicated a willingness to broaden the scope of EPAs beyond merchandise trade. Whilst it would be unwise to accept this invitation without a considerably greater prior understanding of the areas in which ACP interests could be enhanced through an accord with the EU and those in which such a geographically restricted agreement would be undesirable, the potential for establishing ‘new preferences’ clearly exists.

The details of any such ‘new preferences’ are unclear, not least because the implications of the new and emerging trade policy to which they would relate is imperfectly understood. Certainly, there are no clear guidelines to be obtained from the EU’s other trade agreements: to the extent that these touch on new trade policy the references are either vague or, in the case of the Europe Agreements with the potential new members of the EU, highly country specific (e.g. over labour migration). But the rationale for new preferences is clear: it may be possible to establish within a limited membership group and on the basis of mutual self-interest rules that discipline the application of new trade policies that go beyond what is currently feasible at the multilateral level.

This opportunity arises largely because multilateral disciplines on these new issues are still in their infancy: the General Agreement on Trade in Services (GATS) is little more than a set of lists, and much the same could be said of the provisions on trade-related investment measures (TRIMs). This raises the possibility of bilateral and plurilateral accords between like-minded states establishing rules for trade between them that go beyond what other states are willing to accept. Among the potential candidates for EU–ACP negotiations are disciplines on:

· the use of tariff substitutes such as ‘chain’ anti-dumping complaints; 

· the application of new methods of implementing trade policy, such as the requirement for in-country testing by exporters, that effectively restrict access to those states with the required testing infrastructure; 

· dealing with changing consumer demands, whether or not backed by law — for example to favour products for which evidence exists on paper concerning the mode of production; 

· the extension of process criteria to trade policy; and

· preferential rules on new types of trade, notably in services.

If such issues could be elaborated sufficiently well to give the ACP confidence to enter into negotiations with the EU, there could be benefits. Given that such agreements would represent an advance on multilateral disciplines, the issue of WTO compatibility would not arise. On the contrary, precisely because multilateral disciplines are so limited, their future development will have to take into account pre-existing sub-multilateral accords. In that sense, the provisions of post-Lomé agreements would form part of the existing architecture around which WTO accords would need to be fashioned.

The broader WTO context

The future of the ACP’s access to the EU market is as likely to be determined in Geneva as in Brussels. The reassessment of the role of developing countries in the WTO following the Seattle debacle and the negotiations on the ‘in-built agenda’ of agriculture and services provide the opportunity to integrate the negotiations on a post-Cotonou accord within a more coherent EU trade policy into the broader multilateral debate. The future of the Cotonou Protocols will be integrally linked to the agriculture round, and the scope for new trade preferences will be affected by the services review. If there is a wider move to alter in any way the treatment of developing countries (or sub-groups) within the WTO (such as via the binding of duty-free access for least developed states) it may prove to be desirable to bring into the discussions a more widespread review of North–South preferences.

Such speculation goes well outside the scope of this report. The possibility is raised, however, to emphasise that the report is intended to provide a briefing not just for the ACP’s negotiations directly with the EU but also for their actions in other fora. 

The scope of the report

The Terms of Reference (ToR) for this report are that it should:

· identify those developing countries that are affected by the continuation, erosion or removal of ACP preferences (because they are substantial competitors with the ACP and export to the EU on Standard Generalised System of Preferences (GSP) terms);

· develop stylised scenarios for the EU import regime involving different rates of improvement in Standard GSP access and different amounts of remaining protection for temperate agricultural products (together with the proposal for unrestricted access for least developed countries (LLDCs) from 2005 and EPAs from 2007);

· relate the choices available to ACP states to likely WTO requirements for post-Cotonou regimes based on EPAs or the GSP, and the objective interests of Standard GSP exporters;

· make recommendations on the long-term evolution of the EU’s trade regime and on feasible negotiating strategies for the ACP in the next WTO multilateral round.

The report responds to these requirements in the following way. Section 2 outlines the formal WTO requirements for a post-Lomé regime and how the various options on the table measure up. Section 3 describes the nature of the EU’s current kaleidoscopic trade policy and the reasons why some developing countries might have an interest in opposing a continuation of the ACP’s current access terms. Having set the scene in this way, Section 4 identifies the developing countries that compete with the ACP in the EU market and trade on Standard GSP terms. Then, Sections 5 and 6 examine ways in which the access terms of these countries could be improved without removing ACP preference margins. The idea is to identify changes to EU trade policy for the benefit of Standard GSP states that would provide them with an incentive to support a post-Lomé trade regime if the two reforms were linked directly or indirectly. Finally, Section 7 draws the conclusions.

2. WTO Approval

The need to build consensus

The need for the ACP and EU to extend their negotiating from Brussels to Geneva is a recent phenomenon: the Lomé Convention existed for two decades before its legitimacy before multilateral trade policy was challenged. Why? This section explains the changing attitude of WTO members to preferences, the ‘pegs’ on which such accords can be hung to secure their legitimacy, the extent to which the proposed post-Lomé options measure up, and the possible sources of challenge.

The basic problem with which all the post-Lomé options have to contend is that a fundamental GATT/WTO principle is non-discrimination, whilst the EU’s preferential accords are by definition discriminatory. In certain respects the WTO requirements are more onerous than those of the GATT.
 But the main difference for preferential agreements between the GATT and the WTO is more one of attitude than of legal detail. The introduction of binding dispute settlement in the WTO has led to an increase in litigiousness: aggrieved countries appear more willing to challenge practices to which they object, and this applies as much to preference accords as to other aspects of trade policy. 

This tendency is the more worrying because many features of North–South preferences appear to be vulnerable to attack. The earlier, more indulgent, atmosphere gave rise to many agreements that stretch the meaning of key legal phrases. It is not just the EU’s accords, still less only the Cotonou Convention, that look vulnerable in the more adversarial climate.

The Cotonou Convention identifies EPAs as the preferred option for the successor regime, but other possibilities are left open. During the negotiation of Cotonou an enhanced regime for ACP states under the GSP was put forward as one alternative. But none of the options that have been put forward for a post-Cotonou accord can be said ex ante to be WTO-proof in the sense that they are immune to challenge. The principal distinction to be made between the post-Cotonou options in advance of knowledge on their details is between options that:

· require explicit ex ante approval;

· might be subject to an ex post complaint under the Dispute Settlement Mechanism.

Since all of the possible post-Cotonou regimes will need to be negotiated in the WTO either ex ante or ex post, the choice between them depends upon an appreciation of the political and legal difficulty of obtaining a consensus. The aim of this report is to facilitate the choice by identifying ways in which non-ACP developing country WTO members could be given an objective interest not to challenge any post-Lomé deal.

A dispute implies that the complainant has suffered a loss as a result of trade policy. Much will depend, therefore, on the details of the post-Lomé agreement(s) as well as on the attitude of WTO members. Regime changes that only maintain existing ACP access without in any way changing the absolute or relative access of other parties might provide fewer opportunities for challenge than those that would leave some trade partners actually worse off than at present. And changes that also improve the EU’s treatment of non-ACP states will provide even fewer.

The task is to transform the EU–ACP trade regime so that it can hang on one of the pegs under which members may seek justification for discriminatory treatment of one group of trading countries vis-à-vis others. The WTO problem is not limited to the ACP or to the EU. Both the USA and Canada, for example, provide discriminatory preferences to favoured states that could be challenged if another WTO member was so minded.

The options

The WTO pegs on which to hang discrimination are:

· if the countries concerned are creating a free trade agreement (FTA) or customs union (covered by Article XXIV);

· if the trade partners are developing countries subject to ‘special and differential treatment’ (covered by the 1979 Enabling Clause); or

· if a waiver has been obtained under WTO Article IX (formerly GATT Article XXV).

Article XXIV

The details of the proposed EPAs are very unclear, but the EU has expressed strongly the view that they would be justified in the WTO under Article XXIV. This is because they would involve reciprocal tariff cuts (with the ACP offering reduced tariffs to imports from the EU as well as vice versa). The formal procedure for obtaining WTO approval for an FTA is fairly straightforward, but in practice there is ample scope for doubt. This is because Article XXIV is vague — by design rather than by accident, because members have been unwilling to restrict themselves through a more precise formulation. Two salient requirements of Article XXIV are that the FTA must be completed ‘within a reasonable length of time’ (defined in the WTO as a period that ‘should exceed ten years only in exceptional cases’) and that ‘duties and other restrictive regulations of commerce ... are eliminated on substantially all the trade between the constituent territories’ [GATT 1947: Part 3, Article XXIV, paras 5(c) and 8(b); WTO 1995: 32]. The formal requirements for legitimisation of an FTA are high, since it requires universal approval (because of the practice of achieving consensus). But in the past a failure to achieve consensus has not proved to be a barrier to those countries wishing to create an FTA. 

Because WTO procedures have not yet been tried and tested (given the backlog of work arising under GATT), the old procedures are still a relevant guide. The parties to the agreement had to notify the GATT following signature of an FTA. Such notification was generally followed by the establishment of a working group (membership of which was open to any country that felt it to be in their interests to belong) which produced a report that had then to be adopted by consensus by the GATT membership. 

Practice has been a lot less clear cut than is suggested by this procedure. The majority of the cases notified to the GATT were interim agreements and some of their provisions came into effect before the relevant working group had completed its deliberations. As of January 1995, a total of 98 agreements had been notified under Article XXIV, but only six (of which only two are still operative) had been explicitly acknowledged as being in conformity with Article XXIV.

The current procedure following the successful completion of an FTA is for it to be referred for consideration to the WTO Committee on Regional Agreements. This committee has a large backlog of agreements to consider: it is still assessing accords notified before the completion of the Uruguay Round (and hence subject to GATT rules), and so has not yet begun to establish any guidance for the interpretation of the regulations under the WTO. On past form, it is unlikely to give a straightforward approval or disapproval of any agreement. In the absence of clear guidance from the Committee, it would still be open to any aggrieved WTO member to file a complaint under the dispute settlement mechanism. This could pass to a quasi-judicial body the task of defining such terms as ‘substantially all’ trade. 

At present these are all hypothetical points — but they might not be hypothetical by the time the EU and ACP come to the WTO to ‘sell’ any post-Cotonou accord. This is because a precedent may have been set by a recently negotiated agreement. The EU–South Africa FTA is one such accord that could provide a test case for the interpretation of Article XXIV.

In its negotiations with South Africa the EU has interpreted ‘substantially all’ as meaning an average of 90% of the items currently traded between the two partners. Its argument that EPAs could be secured on the Article XXIV peg are clearly based on the assumption that this interpretation will be accepted by the WTO members. But this is far from clear: all three italicised elements could be challenged — the figure of 90%, its relationship to the items currently traded, and the averaging between partners. The 90% figure is, perhaps, the least controversial. Evidently, the phrase ‘substantially all’ implies that less than 100% of trade is liberalised. The EU claims to have canvassed in Geneva the 90% figure, and to have received assurances from trade partners on its acceptability. 

But this begs the question: 90% of what? Should the calculation be made in relation to the goods actually traded between the two partners, or should it be in relation to all possible traded goods? The difference is important. The effect of heavy protectionism (such as is provided by the CAP) is either to eliminate trade or to keep it at very low levels. If trade does not occur, or is slight, a calculation based upon current flows will show the excluded items to be a very small proportion of the total. Ironically, therefore, the more polarised a country’s trading regime (between unsensitive goods and exceptionally sensitive ones) the easier it will be to meet the 90% target, since the latter group can easily be excluded without upsetting the arithmetic. 

The alternative would be to make the calculation in relation to every item in the tariff nomenclature (which describes all possible traded goods and allocates them a unique numeric code). This in turn would have its problems. The trade nomenclature is particularly detailed on products which are sensitive, in order to allow import regimes to target precisely the goods that are to be kept out. Hence, the exclusion from an agreement of a small number of very sensitive products would have a disproportionate effect on the arithmetic compared with the inclusion of non-sensitive items. This would make the 90% threshold more difficult to achieve.

As part of its commitment to an asymmetrical agreement (under which the requirements on South Africa are less onerous than those on the EU) the parties have agreed that a larger proportion of EU imports must be made duty free than is necessary for South African imports. Hence, while 96% of the goods imported into the EU will be covered by the FTA, only 86% of those imported into South Africa will be covered.

The agreement also includes a definition of the term ‘a reasonable length of time’. The new WTO agreement indicates that this should ‘normally’ be not more than ten years, which implies that abnormally it could be longer. But how much longer? Most products referred to in the EU–South Africa FTA will be liberalised over a period of 12 years. The EU will liberalise over ten years, but South Africa has an additional two. This might not, of itself, cause problems, but in addition South Africa has put into a series of protocols a range of goods on which it is not willing, at the moment, to agree liberalisation but which could come on to the agenda at a later stage (particularly if the EU is willing to extend its offers). Such products are therefore covered by the FTA, but will not be liberalised within 12 years or, indeed, any specified finite period.

Special and differential treatment

There is provision in the WTO for developing countries to be treated differently from developed states in various regards. These include the provision by developed countries of trade preferences in favour of developing states. In other words, developed states may discriminate against other developed countries in their trade policy provided that it benefits developing countries. This is permitted under the inelegantly named 1979 Enabling Clause.

The main problem for an EU attempt to justify any of its preferential accords other than the Standard GSP in this way is that they do not cover all developing countries. In this respect, therefore, Cotonou is no different from the Mediterranean and Central European bilateral accords that have not yet been transformed into FTAs and the superior tranche GSP (the ‘Super’ GSP), given that it is not limited to a recognised group of especially poor countries. It would seem impossible to overcome this limitation, unless either the liberality of the Cotonou preferences were extended to all countries or they were reduced to the level currently available under the GSP, or something in between. 

While the first would make EU trade policy more liberal by extending deep preferences to the more competitive, larger developing countries, the second would effectively increase the EU’s absolute level of protection. The essence of the argument developed in the rest of this report is that EU trade policy should become more, not less, liberal. This means integrating the relatively disfavoured Standard GSP countries into a broader framework that, over time, improves the access of all states.

A waiver

The third option is the one the EU adopted in 1994 and is currently seeking to implement for the Cotonou Convention to cover the period 2000–2007. This is to obtain a waiver from the most-favoured-nation (MFN) rule under Article XXV of GATT/Article IX of WTO. The WTO members can waive any of the agreement’s rules if they wish so to do. The agreement establishing the WTO has made more onerous the formal rules for approving a waiver than was the case under GATT (when the Lomé waiver was agreed). The level of support required for approval of a waiver has been increased from a two-thirds majority under the GATT to a 75% majority under the WTO. But, given the practice of seeking consensus for all decisions, the change has limited operational significance.

The provision is well used. A majority of the 28 waivers granted since the inception of GATT have involved preferences granted by developed to developing countries on a non-reciprocal basis. Both the USA and Canada, for example, justify their preference agreements with the Caribbean in this way. So long as they continue to do so, an EU waiver for Cotonou would appear to be safe from attack from this quarter — but not necessarily from others. However, the proposed Free Trade Area of the Americas (FTAA) would remove the necessity for the US and Canadian waivers. The target date for the FTAA is 2005.

How the post-Lomé options measure up

Both a continuation to 2007 or thereafter of the current EU–ACP regime under Cotonou and any future EPAs require ex ante approval. This is rather more onerous in the former case since a waiver under Article IX will need actually to be adopted. This contrasts with the position for EPAs: past practice on notifications under Article XXIV is for the Committee on Regional Agreements to avoid a firm conclusion. On the other hand, the situation as regards vulnerability to a dispute is the reverse. If a waiver is obtained the extension of current ACP access to 2007 would be susceptible to a successful challenge in dispute settlement only if the waiver were poorly drafted. 

By contrast, the likely failure of the Committee on Regional Agreements to make a definitive ruling will leave the field clear for an aggrieved party to pursue dispute settlement. This would leave it to the Appellate Body to determine whether or not an EPA meets the requirements of Article XXIV. If, in the period before 2007, an existing FTA (such as that between the EU and South Africa) were to be challenged under dispute settlement, the ACP could be faced with a fait accompli: the EPA concept might have been found to conform, or not, with WTO requirements. The latter would present obvious, severe difficulties. 

It is likely that any agreement covering the Protocols would need to be underpinned by specific provisions in the EU’s market access schedules negotiated during the current WTO agricultural round. The Protocols all depend upon the EU’s importing CAP products from the favoured states on terms that differ from any imports made from other states. This is made possible, in the jargon, through country-specific tariff rate quotas (TRQs).
 As is clear from the banana dispute, TRQs do not make the Protocols immune from subsequent challenge.
 But a well-phrased provision in the Agreement on Agriculture should provide a solid defence whilst a failure to make adequate provision would render the Protocols very vulnerable.

The GSP would not require ex ante approval (since it is covered by the Enabling Clause). But, in order to become an acceptable platform for ACP market access, the existing differentiation within it between developing countries would have to be extended (see Section 3). This might make it vulnerable to dispute settlement. The Super GSP has already been challenged by Brazil in relation to the special preferences on instant coffee for the Andean states, although this is currently in abeyance. It is even conceivable that the graduation mechanisms in the GSP could be challenged on the grounds that the Enabling Clause provides for preferential treatment to all developing countries, but not for differential treatment between some developing countries and others.

In short, the main difference between the options is not over their likely acceptability in the WTO. It is between the timing and forum within which such acceptability might be determined. Some options require the challenge of up-front approval (notably the waiver to continue Lomé access until 2007). Others will face a less severe initial challenge but, by the same token, might be more vulnerable to a dispute (notably EPAs and the GSP).

But it is important to remember that the WTO is not only a source of challenge; it is also a possible arena for defence. To the extent that ACP states can find a common cause with others (to press the EU for policy changes from which both would benefit) their negotiating position (both in Geneva and in Brussels) will be enhanced. The current WTO agricultural negotiations provide an opportunity to secure the Protocols. Moreover, it is suggested below that the WTO could be involved as a means of introducing some contractuality into the GSP, and it is arguable that a waiver under Article IX for the extension of Lomé preferences in the short term may be easier to achieve if any proposed GSP changes are acceptable to the membership as a whole.

Possible source of challenge

Because the WTO is a forum both for attack on the ACP’s preferences and for possible defence, it is important to identify possible:

· sources of attack;

· means of defence.

Which countries might challenge a post-Lomé accord? Any state might do so, but some are more likely than others simply because they have more to gain or less to lose. Given that the USA’s own trade regimes are open to similar scrutiny (particularly the Andean Trade Pact Act), it is less likely that a challenge would come from this quarter. Nor ought the Central American and Andean states to have an interest in launching a challenge that could have a boomerang effect on their own preferential access under the Super GSP.
 Similar considerations might apply also to countries with which the EU has bilateral trade agreements, given that a challenge under dispute settlement to provisions of the GSP could have a domino effect in encouraging other complaints about the Article XXIV legitimacy of their accords.

This suggests that any challenge would be most likely to come from those countries of South America, South Asia and South-East Asia that benefit only from the Standard GSP and would be unaffected by the GSP reforms introduced on behalf of the ACP. Whilst a challenge from elsewhere can never be ruled out, a first step is to identify precisely which products are exported by which of these countries in competition with ACP suppliers. This would determine the extent to which any of these states could argue that they had suffered loss as a result of the GSP changes. The second step is to highlight changes to EU trade policy that would benefit such aggrieved states without, at the same time, eroding ACP preferences. 

The ‘first step’ is undertaken in Section 5; the second is described in Sections 5 and 6. To set the scene more clearly, Section 3 assesses the true nature of the EU’s current, kaleidoscopic trade policy. This demonstrates the scope that exists to make EU trade policy more developmentally coherent.

3. The EU’s Trade Policy Hierarchy

The current policy

The EU has managed over the years to fashion with some skill a quasi-foreign policy based on a limited range of Union-level instruments. Trade preferences have bulked large in the relationship with the South. The system that has grown up is particularly complex. It provides different degrees of preference to various groups of developing countries. The depth and breadth of these preferences are not necessarily related to the level of development of the recipient country and, indeed, access better than MFN is not limited to developing countries. 

A consequence is that the EU’s effective trade policy has turned WTO terminology on its head. In practice, the EU’s most-favoured regime is that provided under the Cotonou Convention, the set of bilateral agreements that the EU has negotiated with its Southern and Eastern neighbours plus South Africa, and the Super GSP. By contrast, the Most-Favoured-Nation regime (in the WTO sense) is the least favoured. 

The bands in the hierarchy

The EU’s current trade policy is so complex as almost to defy systematic, across-the-board analysis. Not only does Europe have more than two dozen agreements that provide non-multilateral access (tariff and non-tariff) — each with its own rules of origin — but the accords must be studied in detail to identify the level of preference. Moreover, the tariff levels keep changing. For the purposes of the GSP, for example, items fall into one of five categories, the tariff of each of which is set in relation to the MFN level: 100% (for items outside the GSP), 85%, 70%, 35% and 0%. Since the MFN is changing as a result of the EU’s Uruguay Round commitments (several times a year, since the cuts are implemented at different times for industrial and agricultural products), the GSP rates also change annually. 

In practice, however, there is considerably similarity between the multiple agreements. The numerous accords can be aggregated into three broad bands of states, each of which accounted for approximately one-third of EU imports in 1995 (Figure 1). The first and most favourable access is made available to the 127 developed, developing and transition states, that fall in turn under three types of trade regime. They are: the Cotonou Convention; the bilateral agreements that the EU has with 31 of its southern and eastern neighbours plus the remaining members of the European Free Trade Association (EFTA); and the Super GSP available to 20 states. The second group comprises the newly industrialised, middle-income and poor countries that receive only the standard GSP, numbering some 47. Last, and at the base, with the least favourable access, is a group of nine states that receive the misnamed most-favoured-nation treatment: these include the industrialised states that do so by virtue of their WTO membership together with states that are not in the WTO (such as North Korea), but to which the EU offers autonomously MFN access. 

The similarity of treatment within the MFN and the Standard GSP groups is clear cut; the similarity of treatment between the higher-level preference agreements has been established by close empirical analysis [Stevens 1997b]. For four-fifths of the items exported by three or more higher-level preference beneficiaries and facing non-trivial MFN tariffs in 1996, the preferential tariff under all the agreements was identical. Whilst some differentiation does exist within preference sub-groups (Figure 2), it is at a very low level.

Figure 1. The EU’s tariff system
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Figure 2. EU higher-level preferences: discrimination within each main group
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These data suggest very strongly that, as far as tariffs are concerned, the EU has a favoured ‘inner circle’ and that once a country has joined this it receives broadly equal treatment to other members. On non-tariff characteristics there may be differences: the Super GSP is clearly less advantageous in terms of its lack of contractuality and the existence of graduation mechanisms, and the Europe Agreements (plus those of Turkey, Cyprus and Malta) are clearly more favourable in the sense that they foresee EU membership. But these caveats aside, uniformity is the norm.

Planned changes

But will this symmetry remain? The EU is in the midst of a trade policy negotiating frenzy. Accords have been agreed with some Eastern European and Former Soviet Union (FSU) states, with South Africa and with Mexico. Negotiations are underway or planned with other FSU states, Mercosur and Chile. 

The question to which this gives rise is: why is there such activity within the inner circle, with agreements being renegotiated in one way or another, if their current terms are so similar? There is a tendency to assume that, because countries are queuing up to negotiate FTAs with the EU, these must confer significant competitive advantage. This might be found, for example, in the non-tariff elements of the agreements, such as the rules of origin, competition policy and treatment with respect to anti-dumping operations. If true, this would reinforce the seriousness of the debate over the multilateral compatibility of such regional accords. 

But, there is a counter-view. This is that the principal reason for the interest of the EU’s partners in such agreements is less to obtain tangible, direct market access advantages, than simply to provide an insurance policy against a competitor achieving such an advantage [Pelkmans and Brenton 1997]. Each partner, on this view, feels insecure because of the hub-and-spoke nature of the EU’s accords and is constantly aiming to ensure that their agreement is kept up to date with most favourable practice elsewhere in the European trade firmament. If true, these countries would have an interest in a more coherent, less changing EU trade policy – such as is described in this report.

The scope for reform

Potential for harmonising tariffs

In either case, the implication is that the EU’s system is now better described as one involving discriminations rather than preferences. Whereas in the early days of Yaoundé and Lomé the EU’s higher-level preferences were for the favoured few, they are now available to the majority of states [Stevens 1997a]. A result of the Uruguay Round is that industrial product tariff protection is concentrated on a relatively small number of products for which a small number of countries are the principal suppliers. Combined with the proliferation of higher-level agreements, this means that it is now possible to identify with some precision the small number of states that face tariff discrimination.

The key strategic question is whether this residual discrimination should be removed by levelling down some or all higher-level preference beneficiaries or by levelling up. Both logic and economics would support a strategy in which the EU’s stated medium-to-long-term objective is to unify its trade regime by upgrading its treatment of MFN and Standard GSP states rather than by downgrading some members of the most-favoured group of states.

It would seem feasible, therefore, to propose:

· The creation of a single comprehensive tariff regime which would initially simply incorporate the multiple high-level agreements; to a significant extent this would do no more than rationalise the status quo.

· The upgrading of most Standard GSP states over the next ten years by including them in this comprehensive regime; only the most competitive would be excluded. This would represent a modest extension to the Ruggiero proposal of duty-free access for least developed countries.

· An eventual harmonisation for all states (including the OECD) of the tariffs payable under this comprehensive regime; this would also cover the residual, super-competitive beneficiaries of the standard GSP.

· In the short-to-medium term the first step of this strategy could be to merge the Standard and Super GSPs, using the mechanisms of graduation by market share and income to overcome domestic EU opposition to liberalisation towards the most competitive developing states. 

The link with a post-Lomé accord

If the Cotonou waiver and subsequent post-Cotonou agreement(s) were presented as the first stage of a medium-term programme of creating a homogenous, developmentally coherent EU trade policy, then it would offer potential gains to most developing countries. And, as such, it might provide the necessary incentives to dissuade states from challenging it under dispute settlement.

By the same token, it would also hasten the erosion of the ACP’s preference margins. The extent to which this would significantly affect their competitiveness would depend on:

· the timetable for liberalisation under multilateral accords and FTAs; and

· the timetable for EU trade policy integration.

As noted above, all of the Lomé preferences that have been extended into Cotonou have a shelf-life, the length of which will be determined by the speed of liberalisation to other parties. Hence, the shelf-life will vary between products. A timetable for trade policy integration that was slower than multilateral/FTA liberalisation would involve no additional preference erosion at all for the ACP. But, by the same token, it would offer no incentive to states currently disfavoured under EU policy not to oppose the post-Lomé regime. Evidently, the task of designing a precise timetable requires detailed political and economic calculations to balance the aims of ACP and currently disfavoured states.

The GSP and WTO as vehicles for reform

Given that the purpose of this report is to stimulate a debate, it is not appropriate for it to make firm, precise recommendations on how reform is to be achieved, but it is sensible to demonstrate at least one method in order to establish the feasibility of the exercise. The GSP could provide a vehicle for ‘levelling up’ the EU’s disparate tariff regimes for many merchandise exports. It needs to be supplemented on some CAP products, on services, and on ‘new areas of trade policy’, but it is possible to identify appropriate vehicles to achieve this.

Despite its title as the generalised system of preferences and its WTO justification under the Enabling Clause, the current GSP is riddled with discriminatory provisions that provide varying levels of preference to different states. It has been demonstrated that for traditional, non-Protocol ACP merchandise exports, it is perfectly feasible for such internal differentiation to be extended in order to provide ACP states with equivalent access to that obtained under the Lomé Convention [Stevens and Kennan 1999a and b]. 

These reports outline two possible strategies for providing the ACP with Lomé equivalence via the GSP. One, the ‘softly, softly’ strategy, is designed to minimise the spill-over to non-ACP states (i.e. to limit any improvements in current GSP access just to the ACP). This approach would minimise political opposition from within the EU. The alternative, the ‘big bang’ strategy, achieves the same objective of Lomé equivalence for the ACP, but with the smallest increase in internal differentiation within the GSP. This would make the changes more acceptable within the WTO but increase EU political opposition and, to some extent, erode ACP preferences.

If the GSP were to be used as a vehicle for harmonising EU market access for non-CAP merchandise exports from developing countries, these two strategies would need to be supplemented by a third. This would initially improve access only for ACP states but, over the medium term, would extend some of the benefits to some or all Standard GSP beneficiaries. The countries to be covered are identified in Section 4. The benefits with which they might be provided are highlighted in Sections 5 and 6.

The GSP is not a suitable vehicle for dealing with future access of products covered by the Cotonou Protocols or CAP items subject to quotas in the EU’s bilateral agreements. In these cases, future EU trade policy for the medium term will be determined largely in the current WTO agricultural negotiations. The medium-term strategy for harmonising EU trade policy should be linked to these negotiations, which are likely to take at least three years to complete. There is no technical reason, therefore, why there should not be cross-referencing between the EU’s offer in the agricultural negotiations and its proposals for the broader, medium-term strategy. These could be linked (directly or indirectly) with its quest for a waiver to enable Lomé-style access to continue to 2007 and, subsequently, for WTO approval of whatever post-Cotonou trade arrangements are agreed with the ACP.

In the case of ‘new preferences’ as identified in Section 1, the key issue is whether or not a multilateral regime currently exists or is likely to emerge during the services review. In cases where an issue is being covered by the services review then, as with Protocol products, the obvious vehicle for securing agreed market access for developing countries is to be found in the WTO. In other cases it would appear feasible to negotiate sector-specific agreements between the EU and the ACP (or sub-groups thereof) as well as other developing countries. By definition, these agreements would cover the specific interests of the negotiating parties and would go beyond current multilateral disciplines. They would not, therefore, be subject to challenge in the WTO. Rather, they would help set the agenda for future multilateral negotiations.

4. Which Developing Countries have an Interest?

For which products are preferences effective?

The WTO members that have a direct, objective commercial interest in opposing an extension of ACP preferences — both now in relation to the Cotonou waiver and subsequently over a post-Cotonou agreement — are those that export the same (or closely competitive) items to the EU. A cessation of Lomé-style preferences would provide these competitors with a relative improvement in their access terms compared with the ACP. If they are currently disadvantaged the change would give them parity of treatment. If they currently benefit from higher-level preferences it would provide them with a competitive advantage over the ACP. In other words, the interests of the ACP and their competitors are directly opposite: the ACP need a continuation of preferences precisely because it will give them an objective competitive advantage, and this is the reason why the extension might be opposed by other states.

Whilst the interests of the two groups are, in this sense, diametrically opposed, there may be more scope for compromise than this bald statement suggests. It may be possible to identify compensating advantages for the competitor countries which it would be feasible for the EU to offer. These would offset the competitive disadvantage of a continuation of ACP preferences. The feasibility of this depends upon:

· the extent to which a discontinuation of Lomé-style preferences would be advantageous to these countries compared with the status quo;

· the availability of feasible compensating arrangements.

This section and the next two investigate both of these conditions. Section 4 identifies the products on which ACP countries compete with other WTO members and for which they receive competitive advantage through Cotonou preferences. Sections 5 and 6 investigate a number of possible compensatory mechanisms.

Whether or not the EU would agree to trade policy reforms that protect ACP interests whilst accommodating those of the most disfavoured developing countries remains to be seen. The latter group includes states like India and China that have substantial industrial capacity. But, as explained in Section 1, the justification for the exercise does not hang upon an ex ante assumption that the EU will easily concede the point. Rather, the key assumptions are that there will be some trade policy reforms at the multilateral level during the coming decade, that these will affect ACP preferences, that the EU will be asked for many more changes than it will, eventually, concede, and that the ACP strategy in such circumstances is to influence the multilateral debate so as to favour those solutions that preserve its current access. If ACP and non-ACP states can make common cause in support of a set of EU trade policy changes that would benefit both, it will increase pressure on the EU to amend its regimes in these ways rather than in a less favourable direction.

Methodology

The analysis is based on a detailed review of the trade and tariff data for exports by ACP states and their competitors. The aim has been to identify:

Step 1:
the products on which ACP states receive effective preferences because:

(a) they export the item;

(b) Cotonou confers on the ACP more favourable access than some of their developing country competitors.

Step 2:
the ACP’s competitors for the products on which they receive effective preferences.

Step 3:
those competitors that face:

(a) similar access terms; or

(b) less favourable access terms.

Using 1997 trade data, the study has produced a long-list of ACP exports (at Step 1(a)) by analysing 4,324 ACP exports to select the 82 (which account for 84% of the total value of exports in Chapters 1–97) that:

accounted for 0.5% or more of total ACP exports to the EU; or

· were exported by any ACP state to a value of €10 million or more and by the ACP group to a value of €30 million or more.

This long-list was refined (at Step 1(b)) to remove those items facing very low tariffs.
 In such cases, Cotonou preferences do not confer a significant competitive advantage. This resulted in a short-list of 37 products on which ACP states receive effective preferences, and for which data on competitors were analysed in Steps 2 and 3 (Appendix 1). ACP exports to the EU of these 37 products totalled €4.4 billion in 1997, or 20% of total ACP exports to the EU. We are concerned, therefore, with a minority of exports — but a significant minority.

The contentious products

The main product groups in which there is direct competition between the ACP and less advantaged suppliers are set out in Table 1. Some of the products that are included in the short-list at Appendix 1 have been excluded. The exclusions are all products where: no non-ACP state supplies 5% or more of EU imports (e.g. frozen hake fillets — 03042055); a competitor exists but it has a bilateral agreement with the EU that appears to provide similar treatment to Cotonou (e.g. fresh cut roses — 06031051); and bananas, the status of which is currently under active review. Hence, the product groups in Table 1 are all ones in which:

· there are significant ACP exports;

· these confer a competitive advantage to the ACP;

· there are effective preferences, in the sense that there exist competitors, some or all of which pay a tariff of 5% or more.

The table shows that the number of products in which there is significant, direct ACP/non-ACP competition is quite limited. The items listed fall into just 15 product groups, since four are various kinds of knitwear and two are types of woven garment. Moreover, beef and sugar are covered by the special Protocols and thus need to be addressed in the WTO Agricultural Round. In addition, rum is now covered by an accord between the EU and the USA and so, effectively, is not a product in which the ACP have effective preferences.
 In other words, there are just 12 product groups for which ‘solutions’ need to be found outside of the current WTO Agricultural Round.

Table 1. Main contentious product groups 

HS
Description
Main extra-EU suppliers, 1997 a



Name
Value
(€ mn)
Share of extra-EU
Avg. annual change 1989–97

0201
meat of bovine animals, fresh or chilled
ACP
80.4
18%
15%



Non-ACP 
330.8
74%
3%

030613
frozen shrimps and prawns, whether in shell or not
ACP
251.2
19%
6%



Non-ACP 
523.6
40%
6%

030749
smoked fish, including fillets
ACP
58.9
13%
15%



Non-ACP 
294.5
67%
5%

151311
crude coconut oil
ACP
30.6
9%
0%



Non-ACP 
286.6
88%
7%

151321
crude palm kernel and babassu oil
ACP
35.1
18%
20%



Non-ACP 
155.8
82%
0%

160414
prepared or preserved tunas, skipjack and Atlantic bonito, whole or in pieces
ACP
427.7
55%
13%



Non-ACP 
279.0
36%
8%

1701
cane or beet sugar and chemically pure sucrose, in solid form
ACP
877.2
87%
3%



Non-ACP
—
—
—

1804
cocoa butter, fat and oil
ACP
149.9
61%
6%



Non-ACP
57.1
23%
6%

210111
extracts, essences and concentrates of coffee
ACP
40.7
22%
-4%



Non-ACP
120.8
66%
8%

220840
rum and taffia
ACP
224.1
94%
13%



Non-ACP
—
—
—

2401
unmanufactured tobacco; tobacco refuse
ACP
499.9
24%
9%



Non-ACP
1,134.5
55%
3%

290511
methanol "methyl alcohol"
ACP
106.9
21%
27%



Non-ACP
336.4
67%
11%

6105
men's or boys' shirts, knitted or crocheted (excl. nightshirts, t-shirts, singlets and other vests)
ACP
60.8
8%
18%



Non-ACP
414.0
55%
12%

6109
t-shirts, singlets and other vests, knitted or crocheted
ACP
150.7
7%
14%



Non-ACP
1,085.3
48%
18%

611010
jerseys, pullovers, cardigans, waistcoats and similar articles, of wool or fine animal hair, knitted or crocheted 
ACP
139.7
20%
6%



Non-ACP
247.5
35%
7%

611020
jerseys, pullovers, cardigans, waistcoats and similar articles, of cotton, knitted or crocheted
ACP
117.9
7%
17%



Non-ACP
935.0
52%
14%

620342
men's or boys' trousers, bib and brace overalls, breeches and shorts, of cotton (excl. knitted or crocheted, underpants and swimwear)
ACP
100.3
4%
19%



Non-ACP
1,391.3
58%
9%

620520
men's or boys' shirts of cotton (excl. knitted or crocheted, nightshirts, singlets and other vests)
ACP
59.4
3%
7%



Non-ACP
958.6
55%
8%

7601
aluminium, not alloyed, unwrought
ACP
321.5
7%
-4%



Non-ACP
3,079.1
69%
7%

Note:

(a) ACP = combined exports of ACP group as a whole;

Non-ACP = combined exports of each individual non-ACP country which accounted for 5% or more of EU imports from extra-EU in 1997.

Source: Eurostat 1998.

But, though small in number, the product groups are important ones for the ACP. Table 2 provides information on the value and growth of ACP exports of the individual 8-digit items that fall into the product groups in Table 1, other than beef and sugar — for which volumes and prices are set by the Protocols — and rum. It can be seen that in most cases the products have registered significant growth in export value. Four items (two kinds of tobacco, methanol and trousers) have achieved growth of over 20% per year since 1989, whilst seven have achieved over 10%. Although some of these high rates reflect a low base value, even the most substantial exports (over €100 million in 1997) have achieved mainly respectable growth. Only one item has seen a decline in value. Moreover, for over half of the products in Table 1 (11 out of 19) the growth of ACP exports has been faster than that for the non-ACP.

In short, these are important export products for the ACP: downgrading to a position of relative discrimination within the EU’s hierarchy of preferences would have serious consequences. And even in cases where growth has been from a low base, Table 1 shows that the ACP have a not-insignificant share of EU imports. Apart from sugar and rum (where the ACP account for most imports because of the Protocols), the ACP have a larger share than the non-ACP for two items (tuna and cocoa butter), and around one-fifth of imports in a further six. In other words, the ACP are significant suppliers of these items but, except for sugar and rum, so are non-ACP states — some of which face relatively disadvantageous access terms.

Table 2. The main contentious products

HS/CN_1997
Description
ACP exports to EU 1997
(€ mn)
Avg. annual change 1989–97

03061350 a
frozen shrimps of the genus “penaeus”
133
5%

03061380 a
frozen shrimps and prawns
89 


03074918 a
frozen cuttle fish “sepia officinalis”/“rossia macrosoma”
39 
15%

15131199
crude coconut oil
30 
7%

15132190
raw palm kernel oil and babassu oil
32 
19%

160414 b
prepared/preserved tunas, skipjack and Atlantic bonito
428 
13%

18040000
cocoa butter, fat and oil
150 
6%

21011111 a
solid extracts, essences and concentrates of coffee
40 
-4%

24012010
partly/wholly stemmed/ stripped flue-cured Virginia type tobacco
205 
5%

24012020
partly/wholly stemmed/ stripped light air-cured Burley type tobacco
47 
5%

24012050
partly/wholly stemmed/ stripped light air-cured tobacco
80 
58%

24012080
partly/wholly stemmed/ stripped flue-cured tobacco
86 
38%

29051100
methanol "methyl alcohol"
107 
27%

61051000
men's cotton shirts, knitted or crocheted 
60 
19%

61091000
t-shirts etc. of cotton, knitted or crocheted
149 
14%

61101031
men's jerseys etc. of wool, knitted or crocheted
60 
7%

61101091
women's jerseys etc. of wool, knitted or crocheted
55 
2%

61102091
men's jerseys etc. of cotton, knitted or crocheted 
39 
17%

61102099
women's jerseys etc. of cotton, knitted or crocheted 
72 
16%

62034231
men's trousers of cotton denim 
65 
25%

62052000
men's cotton shirts 
59 
7%

76011000
aluminium, not alloyed, unwrought
290 
-4%

Notes:
(a) The code numbers for these items have changed during the period 1989–97. The matches selected to calculate annual average change may not be entirely comparable.

(b) There have been so many code changes within this HS6 sub-heading that it is not possible to select appropriate CN_8-digit matches. ACP exports in 1997 in the two CN_8 codes of interest in this study (16041411 and 16041418) totalled €397 million.

Source: Eurostat 1998.

The main competitors

Which countries have the greatest interest in a discontinuation of Lomé-style preferences on the products identified in Tables 1 and 2? The non-ACP states fall into several different categories. Figure 3 shows the changing pattern of import sources for the products listed in Table 2 over the period 1989–97. Based on data for all countries that accounted for 1% or more of EU imports of these products in 1997 (which, between them, supplied 83% of the total), the figure shows for each year the proportion obtained from the main preference groups.

Figure 3. EU imports of contentious products 1989–97, by preferential group
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The ACP share of the total varied from year to year (between a high of 17% and a low of 12%), but ended the period at about the same level as it began. The share of both the least developed and Super GSP states increased substantially from a low base: the least developed share rose from 1.3% in 1989 to 4.6% in 1996 and 4.1% in 1997; the Super GSP share rose from 2% in 1989 to 4.3% in 1996 and 1997.

The share of Standard GSP states also appears to have increased, but this reflected the changed status of the Russian Federation (which was not included in the group for the first three years). If the Russian Federation is excluded, the Standard GSP share has remained stable, as has that of countries with which the EU has bilateral agreements. The share of MFN suppliers has fallen from 17% to 12%.

Which are the most important competitors in these groups? Tables 3 and 4 provide two indicators in answer to this question. Between them, they suggest that only a small number of developing countries at the base of the EU’s trade policy hierarchy are significant competitors with the ACP.

Table 3 lists non-ACP countries according to the number of items on which they compete with the ACP in the EU market to a significant degree. The term ‘significant degree’ means that the non-ACP country supplied 5% or more of EU imports of the items in question in 1997. Two countries —China and Turkey — compete with the ACP on six items, and four on 5 items; a further 11 compete on two or more items. Of these, two — Norway and USA — are industrialised states, and another — the Russian Federation — an economy in transition. Of the 13 countries that compete with the ACP on one item, no fewer than five are industrialised countries (or are linked to one).

Table 4 provides an alternative indicator of degree of competitiveness. It identifies the value of competitive exports. Here, none of the most important suppliers of competitive products are developing countries. They are Norway, Turkey and the Russian Federation. The most extensive competition with developing countries is with South Asia (Bangladesh and India), China and Hong Kong, the Mediterranean (Tunisia and Morocco), Latin America (Brazil, Ecuador, Argentina and Colombia) and South-East Asia (Indonesia, Thailand and the Philippines).

Table 3. The ACP’s most frequent competitors a for contentious products: number of competitive items

Competitor
No. of items

China, Turkey
6

Brazil, Hong Kong, India, Indonesia
5

Bangladesh, Thailand, USA
4

Ecuador, Morocco
3

Colombia, Malaysia, Norway, Philippines, Russian Federation, Tunisia
2

Argentina, Australia, Canada, Chile, Falkland Islands, Greenland, Libya, Poland, Saudi Arabia, South Africa, Switzerland, Uruguay, Venezuela
1

Note:

(a) All non-ACP countries supplying 5% or more of EU imports from extra-EU in 1997.

Source: Eurostat 1998.

Table 4. The ACP’s most frequent competitors a for contentious products: value of competition

Competitor
Value of competing exports b to EU 1997 (€000)
Value of ACP exports of same products c to EU 1997 (€000)

Over €1 billion:



Turkey
1,551,418 
989,056 

Norway
1,405,975 
428,408 

Russian Federation
1,102,479 
428,408 

Over €500 million:



USA
914,704 
739,507 

Hong Kong
846,791 
478,119 

Brazil
763,102 
1,092,308 

Bangladesh
595,192 
522,167 

China
557,841 
587,472 

India
513,314 
581,101 

Over €100 million:



Tunisia
485,304 
240,002 

Morocco
431,624 
218,696 

Indonesia
420,750 
394,309 

Thailand
313,966 
798,668 

Ecuador
288,479 
719,634 

Canada
284,268 
321,459 

Argentina
193,419 
80,367 

Philippines
186,895 
458,362 

Colombia
116,116 
468,446 

Poland
110,285 
100,314 

Over €25 million:



Libya
88,256 
106,949 

Chile
81,019 
106,949 

Venezuela
77,609 
106,949 

Greenland
70,662 
251,188 

Malaysia
47,987 
185,026 

Uruguay
38,733 
80,367 

Saudi Arabia
35,816 
106,949 

Australia
35,813 
80,367 

Switzerland
27,891 
40,698 

Under €25 million:



Falklands
23,030 
58,934 

South Africa
21,377 
58,934 

Notes:

(a) All non-ACP countries supplying 5% or more of EU imports from extra-EU in 1997.

(b) The value of these competitors’ exports of the items from Table 1 in which they compete (i.e. excludes value of any other of the products which they may export, but of which they did not supply 5% or more of EU imports from extra-EU in 1997). 

(c) The value of ACP exports to the EU in 1997 of the items totalled in the previous column.

Source: Eurostat 1998.

Of these, Colombia and Ecuador (together with the other Andean Group states) benefit from virtually identical preferences to those of the ACP (in terms of tariff treatment) under the Super GSP, whilst Tunisia and Morocco do so under their bilateral accords. Arguably, the Super GSP is no less secure in the WTO than is a continuation of the Cotonou Convention (as explained above). And the bilateral agreements might be vulnerable to a challenge on the meaning of Article XXIV. This may mitigate against these countries opposing a post-Lomé waiver.

Certainly, the countries that have ‘most to lose’ from a continuation of ACP preferences are the developing and transition countries that are either Standard GSP beneficiaries or, worse, have been graduated out. Of these, nine compete with the ACP on two or more items and have competitive exports of over €100 million. They are Bangladesh, Brazil, China, Hong Kong, India, Indonesia, Philippines, The Russian Federation, and Thailand. Malaysia competes on two products with exports of €50 million, while Argentina competes on only one but has exports of almost €200 million. Two further states (Chile and Uruguay) compete on just one product with exports of €25–100 million. 

All of these states except Hong Kong (which has been graduated) trade on Standard GSP terms and would benefit, therefore, from an improvement in the EU’s regime. They are listed in Table 5, which provides an indicator of the relative importance for them of the products on which they compete with the ACP. The table takes the items in which there is significant competition (listed in full in Appendix 1). It shows the value of each Standard GSP competitor’s exports to the EU in 1995–7 both in absolute terms and as a share of their total exports to the EU.

Table 5. Standard GSP competitors for contentious products

Standard GSP competitor a
Exports to EU: 
 1995–7 average (€000)
No. of competitive items
Exports of competitive items (€000)
Competitive exports as share of total

Argentina

3,807,004 b 
3
239,187 
6%

Brazil

11,272,874 c
8
550,891 
5%

Chile

3,266,354
1
44,814 
1%

China

31,246,583 
7
374,100 
1%

India

8,622,820 b 
6
540,977 
6%

Indonesia

7,181,064 b 
6
220,346 
3%

Libya

6,834,615 
1
86,487 
1%

Malaysia

9,783,026 b 
3
80,148 
1%

Philippines

3,370,448 c 
3
139,762 
4%

Russian Fed.

23,903,026 
2
864,185 
4%

Saudi Arabia

9,970,104 
1
46,078 
0%

Thailand

7,583,892 b,c 
6
273,176 
4%

Uruguay

414,287 
1
33,183 
8%

Notes:
(a) Not all Appendix 1 items whose values are included here are covered by the Standard GSP. And not all the competitors listed receive the Standard GSP for all the items whose values are included here.

(b) One or more of the Appendix 1 items included falls under HS 030613. Because of code changes during 1995–7, the values, averages and export shares are not comparable.

(c) These totals and averages include Appendix 1 items which have involved code changes during 1995–7. However the codes used for the time series appear to be broadly comparable.

Source: Eurostat 1998.

For none of the competitive countries is competition with the ACP a major concern. Uruguay is the country for which the contentious product (beef) forms the highest proportion of total exports to the EU, and in this case it is still only 8%. For India and Argentina the proportion is 6%, whilst for Brazil it is 5% and for Philippines, the Russian Federation and Thailand it is 4%. For five of the remaining six countries in the table the contentious products account for 1% or less of total exports. This does not mean that they have no interest in improved access. But it suggest that, if considered in the context of multilateral negotiations covering all products, the pressure for change on this front may be less marked than on others that are of more central importance. Hence, scope for compromise may exist.

This suggests that it may be possible to identify acceptable palliatives that would provide an incentive for these countries not to oppose either a WTO waiver or a post-Cotonou accord that would extend ACP preferences. This view is reinforced when account is taken of the relative development of many of the competitor countries. Table 6 provides comparative economic indicators between the ACP group and the 13 Standard GSP competitors listed in Table 5. These are the absolute level of GNP in 1998, GNP per capita (on a purchasing power parity basis), and each country’s share of world trade in 1997. 

It can be seen that four of the competitors have a higher per capita income than the highest ACP level, and that all of them are higher than the ACP mean. Moreover, all the competitors except Libya and Uruguay account for a higher share of world trade than the most substantial trading state in the ACP group. And only Uruguay has a smaller total GNP than the richest ACP state. In other words, the ACP tend to be smaller and poorer than their competitors, and to be more marginal in world trade. This may assist in the design of an EU trade policy that uses income and trade share criteria to delay the reduction of tariffs on the most competitive suppliers.

Table 6. Comparative economic indicators for Standard GSP competitors

Competitor
GNP 1998
Share of world trade a 1997


Absolute ($ bn)
p.c. (PPP $)


ACP  b highest 
36.4
8,236
0.28%

          mean
4.9
1,857
0.02%

          lowest 
0.2
445
0%

Argentina
290.3 
11,728 
0.48%

Saudi Arabia
143.4
10,498 c
1.08%

Uruguay
20.0
8,541 
0.05%

Chile
73.9
8,507 
0.31%

Malaysia
81.3
7,699 
1.42%

Brazil
767.6 
6,460 
0.96%

Russian Fed.
331.8 
6,180 
1.60%

Thailand
131.9 
5,524 
1.04%

Philippines
78.9 
3,725 
0.45%

China
923.6 
3,051 
3.31%

Indonesia
130.6 
2,407 
0.97%

India
427.4 
2,060 c
0.62%

Libya
n/a
n/a
0.19%

Notes:

(a) The World total from which these shares were calculated includes significant re-exports.

(b) Of the ACP countries for which the relevant data are given in the sources used (43 for GNP, 42 for PPP GNP per capita, 69 for world trade share).

(c) Estimate based on regression.

Sources: World Bank 2000: Table 1.1; WTO (internet): Table ‘World merchandise exports by region and selected economies, 1980, 1985, 1990 and 1995–1998’.

5. Integrating the GSP into a Coherent Trade Policy
for Development

Section 4 has identified the countries that have a potential objective interest in opposing a continuation of ACP preferences; this section and the next examine possible improvements in EU trade policy that, if linked to the Cotonou and post-Cotonou package, could sway their opinion. Evidently, any changes that removed the ACP’s preference margin would undermine the purpose of the exercise. So the task is to identify changes to EU trade policy that:

· would be of value to the states identified in Section 4;

· would not accelerate significantly the erosion of the ACP’s old preferences (which, as explained in Section 1, will occur over the next decade or so).

This section identifies possible changes to the architecture of the GSP. The first two proposals would benefit both Standard and Super GSP beneficiaries without eroding ACP preference margins at all; the third, on origin rules, could be integrated into current EU plans to harmonise its various systems in such a way as not to add to the erosion of preferences. The next section considers possible changes to the GSP treatment of the specific competitive products identified in Section 4, together with amendments to the operation of the GSP graduation mechanism that could be of benefit to ACP and non-ACP states alike.

Contractuality

The GSP is a wholly autonomous EU policy and, as such, can be changed at will without notice at any time. It is thus the very antithesis of the contractual relationship of the Cotonou Convention and the EU’s bilateral agreements. It is a fundamental flaw in the quality of the market access obtained by Standard and Super GSP beneficiaries. 

The introduction of an element of contractuality into the GSP would represent a tangible gain for these states without eroding ACP preference margins. There are a number of ways in which this could be done. This section notes two which, between them, represent broadly the range of approaches. They are:

· binding in the WTO;

· an extra-GSP contract.

Binding in the WTO

Binding GSP rates in the WTO would provide the ultimate in contractuality and, in that sense, would represent an advance on the Cotonou Convention. Up until now, however, it has not been considered either a theoretical or a practical possibility. This is because the only tariff rates on merchandise trade bound in the WTO/GATT are MFN ones. Any move to make GSP rates binding would require change ‘at both ends’:

· WTO procedures would need to change to allow for the possibility of multiple rates being bound;

· the EU would have to accept the loss of the freedom of manoeuvre that the autonomous nature of the GSP currently affords.

The Ruggiero proposal that GSP tariffs for least developed countries be bound has raised the possibility for change at the WTO end. The mechanics of such binding have still to be established, as has the possibility that it could either extend beyond the least developed to include some other developing countries or involve more than one GSP tariff rate for different groups of developing states. But a possibility exists that previously did not.

The EU has already indicated a willingness to bind GSP rates for the least developed. The political acceptability of extending this to other groups would be influenced by the Union’s longer-term plans for the scheme. As suggested above, it might be appropriate to consider the homogenisation, first, of all elements of the GSP and, later, the GSP and MFN regimes. If such an approach were adopted, then there would seem to be some scope for persuading the EU to accept binding, if necessary over a period of time and with the provision of special safeguards.

An extra-GSP contract

The EU has a long history of concluding trade and co-operation agreements with countries in which there are no specific provisions on tariff treatment and the actual regime faced by exporters from those countries is determined by the GSP. To the extent that the trade and co-operation agreements moved beyond the political sphere, they contained additional provisions that supplemented the tariff treatment of the GSP.

Such an approach could be used for most or all GSP states. Whilst the GSP is an autonomous EU policy, there appears to be no reason in principle why the EU could not bind itself in a framework agreement to forgo its autonomy in relation to specific trade partners. On this approach, the EU would commit itself in a binding fashion not to remove the benefits of the GSP regime as part of the package of reforms designed to make its trade policy more coherent and to ease the WTO passage of a post-Lomé arrangement for the ACP.

Dispute settlement

As an autonomous EU policy, the GSP contains no provisions for dispute settlement. The EU is judge and jury in its own case. Again, any improvement on this unsatisfactory state of affairs would represent a gain for Standard and Super GSP beneficiaries without eroding ACP preferences.

The most appropriate way of settling disputes over day-to-day trade issues will depend upon the approach adopted towards contractuality. If the route of WTO binding is adopted, then WTO dispute settlement procedures will also apply. If the route of the Framework Agreement is followed, then this should provide the forum for dispute settlement. In practice, of course, the two approaches can be combined. Even if the EU were to bind its GSP rates in the WTO, there could still be a framework agreement with some or all GSP states. And if there were a framework agreement, it would be in the interests of both parties for it to include dispute settlement procedures. This would avoid having to use the WTO sledgehammer to crack the nut of minor disputes.

Graduation

Together with its non-contractual nature, graduation is the principal weakness of the GSP.

Under the GSP, countries can be graduated out on two grounds:

· level of income in relation to sector specialisation;

· market share.

The fact that countries can be graduated out on the basis of market share, regardless of their income level, means that no state is safe from the potential loss of preference. 

On the other hand, while the graduation mechanism is ostensibly objective, and based upon a fearsome arithmetical equation, it is applied not on a continuing basis but only when the GSP is renewed. There is no reason in principle, therefore, why the EU regime should not guarantee to specific states that they will not be graduated out for a specified period of time. 

This graduation mechanism is of more than academic interest to the ACP. The Cotonou agreement leaves open a range of options for the trade regime to be negotiated between 2002 and 2007, but one of them would be for access to be based on the GSP. If this option were to be adopted, the ACP states involved would then become vulnerable to graduation out of the GSP (unless this were specifically excluded as part of the post-Cotonou terms). There could be common cause, therefore, between some ACP and some GSP states in a reform of the graduation rules. In order to determine which states are potentially involved, the report identifies those that appear to be vulnerable to graduation in the medium term.

Although the data required to undertake the analysis on which graduation is based are only partially available, Tables 7 and 8 provide a guide as to which countries might be vulnerable ‘next time round’ in relation, respectively, to income/sector specialisation and to market share. 

Table 7 shows that two current GSP beneficiaries (Argentina and Chile) could be graduated out on grounds of income/sector specialisation. Tunisia and Turkey could also be vulnerable, but since their effective access terms are determined by their bilateral agreements with the EU, such graduation would have no significant effect. 

In most cases in Table 7 the ACP states are shown in italics. This is because they would become vulnerable to graduation as a result of a small rise in their development index (as explained in note (c) to Table 7). 

Worryingly, Mauritius and Trinidad and Tobago are vulnerable now for particular products and five other ACP states would be vulnerable if their development index rises.

Table 8 provides similar information in relation to market share graduation. No GSP state that is not already graduated appears to be absolutely vulnerable at the present time since none has an import share close to 25%, but one ACP state, Côte d’Ivoire, does. The countries shown (which are italicised to indicate that they are relatively rather than absolutely vulnerable) are those Standard/Super GSP and ACP states with the highest import shares. Of the current Standard GSP beneficiaries, these include India (vulnerable on three items), Argentina, China, Cuba and Ecuador (each vulnerable on one item). The ACP countries that might be vulnerable include Côte d’Ivoire (close to the threshold for cocoa and coffee extracts), Mauritius, Namibia, Papua New Guinea, Senegal, Trinidad and Tobago, and Zimbabwe.

This suggests that there could be a common interest between ACP and non-ACP countries of requesting the EU not to implement a further round of graduation. If such a commitment were made as a corollary of obtaining a WTO waiver for Cotonou and acceptance of a post-Cotonou accord, it might be sufficient to sway those non-ACP countries listed in Tables 7 and 8.

Table 7. ACP and competitor vulnerability to GSP graduation: on income/sector specialisation

CN_1997
Description
Potentially vulnerable to graduation 



Competitors a
ACP b,c

03061350 
frozen shrimps of the genus “penaeus”
Argentina
—

03061380 
frozen shrimps and prawns



03074918 
frozen cuttle fish “sepia officinalis” or “rossia macrosoma”



16041411
prepared/preserved tunas and skipjack, in vegetable oil 



16041418
tunas and skipjack, prepared or preserved 



15131199
crude coconut oil
Tunisia
—

15132190
raw palm kernel oil and babassu oil



18040000
cocoa butter, fat and oil
—
Mauritius
Trinidad/Tobago

Jamaica, Bahamas, Barbados

21011111 
solid extracts, essences and concentrates of coffee



24012010
partly/wholly stemmed/ stripped flue-cured Virginia type tobacco
—
Dominican Rep., Zimbabwe

24012020
partly/wholly stemmed/ stripped light air-cured Burley type tobacco



24012050
partly/wholly stemmed/ stripped light air-cured tobacco



24012080
partly/wholly stemmed/ stripped flue-cured tobacco



29051100
methanol "methyl alcohol"
—
Jamaica

61051000
men's cotton shirts, knitted or crocheted 
Turkey
Tunisia
Mauritius

61091000
t-shirts etc. of cotton, knitted or crocheted



61101031
men's jerseys etc. of wool, knitted or crocheted



61101091
women's jerseys etc. of wool, knitted or crocheted



61102091
men's jerseys etc. of cotton, knitted or crocheted 



61102099
women's jerseys etc. of cotton, knitted or crocheted 



62034231
men's trousers of cotton denim 



62052000
men's cotton shirts 



76011000
aluminium, not alloyed, unwrought
Chile
—

Notes:

(a) Calculated using 1996 GDP and population data from World Bank 1998 and 1996 export/manufactured goods share data from UNCTAD 1999. Insufficient data were available to complete the GSP income/sector specialisation graduation formula for Libya and Saudi Arabia.

(b) Calculated using GDP/population data from World Bank 1998 (1996 data) and UN 1997 (1995 data), and latest-year export/manufactured goods share data from UNCTAD 1999 and World Bank 1999. The latest year for which data are available varies widely (from 1980 to 1996). Insufficient data were available to complete the GSP income/sector specialisation graduation formula for: Antigua/Barbuda, Botswana, Eritrea, Guinea, Lesotho, Namibia, St Kitts, Swaziland and Tuvalu.

(c) The countries shown in normal type face possible graduation on grounds of income/sector specialisation. Those shown in italics do not — but only because their development index (according to the GSP method of calculation) is insufficiently high. However, all have a development index of more than –2.5 (the cut-off for Article 3 to apply is –2.0) and a specialisation index of more than 7 — so were their development index to rise by 0.5 or less graduation would be a possibility.

Sources: GSP 1998; Eurostat 1998; World Bank 1998, 1999; UNCTAD 1999; UN 1997.

Table 8. ACP and competitor vulnerability to GSP graduation: on market share

CN_1997
Description
Graduated countries a, b
Potentially vulnerable to graduation c




Name
Share
Name
Share

03061350 
frozen shrimps of the genus “penaeus”
Thailand
Ecuador
9%
Senegal
3%

03061380 
frozen shrimps and prawns






03074918 
frozen cuttle fish “sepia officinalis” or “rossia macrosoma”






16041411
prepared/preserved tunas and skipjack, in vegetable oil 






16041418
tunas and skipjack, prepared or preserved 






15131199
crude coconut oil
Indonesia
Malaysia
Philippines
Argentina
6%
PNG
6%

15132190
raw palm kernel oil and babassu oil






18040000
cocoa butter, fat and oil
Argentina
Brazil
Thailand
China
6%
C. d’Ivoire
23%

21011111 
solid extracts, essences and concentrates of coffee






24012010
partly/wholly stemmed/ stripped flue-cured Virginia type tobacco
Brazil
Cuba
7%
Zimbabwe
16%

24012020
partly/wholly stemmed/ stripped light air-cured Burley type tobacco






24012050
partly/wholly stemmed/ stripped light air-cured tobacco






24012080
partly/wholly stemmed/ stripped flue-cured tobacco






29051100
methanol "methyl alcohol"
China*
India
13%
Trinidad/Tobago
2%

61051000
men's cotton shirts, knitted or crocheted 
Malaysia
Thailand
Macao
China*
India
12%
Mauritius
4%

61091000
t-shirts etc. of cotton, knitted or crocheted






61101031
men's jerseys etc. of wool, knitted or crocheted






61101091
women's jerseys etc. of wool, knitted or crocheted






61102091
men's jerseys etc. of cotton, knitted or crocheted 






61102099
women's jerseys etc. of cotton, knitted or crocheted 






62034231
men's trousers of cotton denim 






62052000
men's cotton shirts 






76011000
aluminium, not alloyed, unwrought
Kazakhstan
Russian Fed.
China
India
7%
Namibia
0.3%

Notes:

(a) As identified in Annex II, Part I, of GSP 1998.

(b) Graduated out of the GSP for this sector on the basis of income unless marked with an asterisk, in which case the basis is market share.

(c) No GSP country that is not currently graduated appears to be absolutely vulnerable (on the basis of a 25% share of 1998 imports). The countries with the highest share of EU GSP imports are shown.

Sources: GSP 1998; Eurostat 2000.

6. Improving Product Coverage

In addition to the reforms to the GSP architecture identified in Section 5, the report considers possible changes to the product/country details of the GSP that would be advantageous to the ACP’s Standard GSP competitors and might be technically feasible for the EU to introduce; their political feasibility remains to be seen. At the same time, their introduction would not substantially erode ACP preference margins. One is to defer the next round of graduation out of the GSP. The others are to improve GSP treatment for specific products.

Improved access for specific products

Another way in which the GSP could be improved would be to lower market access barriers for specific products. This route is dealt with last because it is the one in which ACP preference erosion would be most marked. But it should be considered seriously, at least to identify products on which:

· the gain for potential opponents of a new EU–ACP trade accord would be particularly marked; and

· the cost for the ACP would be tolerable by virtue of their competitive situation and/or the likely erosion of preferences as a result of general liberalisation.

To assist in this process of identification, the top 15 exports to the EU in 1997 of all the competitors identified in Table 5 have been analysed to identify the nature of the border controls they face and their relative importance for the exporting states. The results are presented in Table 9.

In four cases (Argentina, Brazil, Chile and Uruguay) several major exports are excluded altogether from the GSP. The inclusion of some of these products at the maximum (85% of MFN) rate would be beneficial to the exporters and, whilst it would erode ACP preference margins, the effect would be limited. In most cases, the excluded products are CAP items. The EU could offer GSP inclusion as a controlled method of (very limited) improved market access as part of its WTO Agricultural Round offer.

For another three countries (India, Indonesia, Philippines), clothing items form an important part of the product groups in which they face relative discrimination. The issue of clothing is a sensitive one for the ACP. Following the phase-out of the MFA in 2005, relief from tariffs will be the only remaining advantage that the ACP have in this area. And, as can be seen from Table 9, some tariffs are still relatively high (around 10%). This would suggest that the ‘cost’ to the ACP in terms of preference erosion for the ‘gain’ of WTO support would be quite high. On the other hand, it is likely that many ACP countries will be unable to compete head on with South Asian and Chinese suppliers of standardised clothing items after the phase-out of the MFA, with or without a tariff preference. It would seem prudent, therefore, for the ACP to consider very seriously their medium-term strategic interests in the clothing sector to determine whether or not they have any room for manoeuvre.

Apart from footwear, leather garments, and methanol, there are no other major products that crop up as important for several suppliers. Hence the full product list in Table 9 has to be considered on its merits. The argument in this report is that the optimum strategy for the ACP would be for the EU to adopt some of the reforms described in Section 5 so that product-specific improvements would be required only in limited cases (if at all).

Table 9. GSP extension: which products?

Competitor
/CN_1997
CN_1999 a
1997 description (abbreviated)
Exports to EU 1997
Tariff 1999 b
Excluded from GSP c
Notes




€000
share of total
Standard GSP
MFN



Argentina

Total exports to EU
3,817,958 
100%





02013000

fresh or chilled bovine meat, boneless
193,419 
5%
—
14%+€331.8 d



10059000

maize (excl. seed)
130,580 
3%
—
AAPPL



02023090

frozen bovine boned meat
73,274 
2%
—
14%+€332.6 d



03079911

“illex spp.”, with or without shell, frozen
67,679 
2%
—
8%

Reference price applies.

03042056

frozen fillets of argentine hake “southwest atlantic hake” “
64,806 
2%
6.3%
7.5%

Reference price applies.

08053030
08053010
fresh or dried lemons, 1 June-31 Oct.
55,952 
1%
—
6.7% to 6.7%+€26.7 d

For entry prices per 100kg of =>€56.9 to:

· <€47.8 (1/6–31/7)

· <€48.9 (1–15/8)

· <€52.3 (16/8–31/10)

03037812

frozen argentine hake “southwest atlantic hake” “merluccius 
53,113 
1%
—
15%

Reference price applies.

02050011

meat of horses, fresh or chilled
49,144 
1%
3.9%
5.6%
Yes


Brazil

Total exports to EU
12,556,026 
100%





20091199

frozen orange juice, density of =< 1.33 g/ccm at 20.C
487,152 
4%
13.4%
15.8%
Yes


76011000

aluminium, not alloyed, unwrought
326,760 
3%
—
6%



24012010

flue-cured Virginia type tobacco, partly/wholly stemmed/stripped
224,570 
2%
16.3% min €19.5/max €21.2 d
19.2% min €23/max €25 d
Yes


02071410

frozen boneless cuts of fowls of the species gallus domestic
117,781 
1%
—
€112 d



02023090

frozen bovine boned meat
106,923 
1%
—
14%+€332.6 d



Chile

Total exports to EU
3,457,185 
100%





08061029
08061093
fresh table grapes, 1 Jan.-14 July (ex. Emperor 1-31 Jan.)
112,603 
3%
12.7%
15%
Yes


29051100

methanol “methyl alcohol”
81,019 
2%
6.5%
9.3%



22042180

wine of fresh grapes
61,476 
2%
—
13.7 €/hl



08081069
08081090
fresh apples, 1 April-30 June
39,214 
1%
—
2% to 4%+€25.8 d

For entry prices of =>€58.8 to <€50.6 per 100kg

08081063
08081050
fresh Granny Smiths, 1 April-30 June
35,172 
1%
—
2% to 4%+€25.8 d



China

Total exports to EU
37,396,563 
100%





42031000

items of clothing, of leather or composition leather
429,878 
1%
2.8%
4%
Yes


95037000

toys, put up in sets or outfits 
406,519 
1%
3.2%
4.7%
Yes


85273191

radio-broadcast receivers, for mains operation only
331,980 
1%
8.4%
12%



95034100

stuffed toys representing animals or non-human creatures
285,568 
1%
3.2%
4.7%
Yes


64041100

sports footwear
276,512 
1%
11.9%
17%
Yes












India

Total exports to EU
9,474,716 
100%





42031000

items of clothing, of leather or composition leather
345,157 
4%
2.8%
4%
Yes


62052000

men’s shirts of cotton
204,713 
2%
10.2%
12%



64061011

leather uppers
201,666 
2%
2.1%
3%



61091000

t-shirts, singlets etc. of cotton, knitted/crocheted
135,573 
1%
10.2%
12%



62063000

women’s shirts of cotton
109,172 
1%
11%
13%



10062098

long grain husked –brown- rice
97,643 
1%
—
€228.31 e



62044400

women’s dresses of artificial fibres
96,068 
1%
11%
13%



87032110

motor cars/vehicles principally for transport of persons
95,281 
1%
7%
10%



57011091

carpets of wool or fine animal hair, knotted
93,747 
1%
7.4% max €2.3 f 
8.8% max €2.8 f 
Yes


Indonesia

Total exports to EU
8,293,229 
100%





15111090

crude palm oil (excl. for industrial uses)
281,253 
3%
1.4%
4.2%
Yes


44121390

plywood consisting solely of sheets of wood <= 6 mm thick
215,079 
3%
4.9%
7%
Yes


64041100

sports footwear
171,365 
2%
11.9%
17%
Yes


62019300

men’s anoraks etc. of manmade fibres
131,306 
2%
11%
13%



61103099

women’s jerseys etc. of manmade fibres, knitted/crocheted
108,216 
1%
11%
13%



62029300

women’s anoraks etc. of manmade fibres
105,502 
1%
11%
13%



85273191

radio-broadcast receivers, for mains operation only
93,426 
1%
8.4%
12%



15131199

crude coconut oil (excl. for industrial uses)
88,571 
1%
2.4%
7%
Yes


Libya

Total exports to EU
7,635,587 
100%





29051100

methanol “methyl alcohol”
88,256 
1%
6.5%
9.3%



Malaysia

Total exports to EU
10,760,726 
100%





85273191

radio-broadcast receivers, for mains operation only
280,694 
3%
8.4%
12%
Yes


85229098

parts/accessories for sound reproducing and recording apparatus
139,265 
1%
2.8%
4%
Yes


15119099

palm oil and its liquid fractions, whether or not refined
133,157 
1%
3.4%
9.8%
Yes


Philippines

Total exports to EU
4,342,401 
100%





15131199

crude coconut oil (excl. for industrial uses)
54,707 
1%
2.4%
7%
Yes


61103099

women’s jerseys etc. of manmade fibres, knitted/crocheted
30,917 
1%
11%
13%



Russian Fed.
Total exports to EU
26,918,235 
100%





76011000

aluminium, not alloyed, unwrought
1,009,206 
4%
—
6%



Saudi Arabia
Total exports to EU
10,939,272 
100%





84119190

parts of turbo-jets or turbo-propellers n.e.s.
164,673 
2%
— or 2.6%
0% or 3.8%



39011010

linear polyethylene with a specific gravity of < 0.94
75,848 
1%
6.6%
9.5%



39012090

polyethylene with a specific gravity of >= 0.94
71,654 
1%
6.6%
9.5%



39019090

polymers of ethylene, in primary forms
47,693 
0%
6.6%
9.5% or AAPPL (1 item)



85299089
85299088?
parts for radio-telephonic/telegraphic transmitters
36,805 
0%
2.1%
3%



29051100

methanol “methyl alcohol”
35,816 
0%
6.5%
9.3%



Thailand

Total exports to EU
8,644,854 
100%





07141099

fresh or dried whole or sliced manioc
232,196 
3%
—
€10.4 d



87042191

motor vehicles for the transport of goods
227,316 
3%
7%
10%



85229098

parts/accessories for sound reproducing and recording apparatus
180,478 
2%
2.8%
4%



61103099

women’s jerseys etc. of manmade fibres, knitted/crocheted
80,173 
1%
11%
13%
Yes


Uruguay

Total exports to EU
493,149 
100%





51052900

wool, combed
69,983 
14%
—
2%



02023090

frozen bovine boned meat
54,845 
11%
—
14%+€332.6 d



02013000

fresh or chilled bovine meat, boneless
38,661 
8%
—
14%+€331.8 d



03042056

frozen fillets of argentine hake “southwest atlantic hake” “
16,725 
3%
6.3%
7.5%



08051038
08051084
fresh navels etc., 1 June-30 Sept.
15,656 
3%
—
12.5%



16025031

corned beef, in airtight containers
9,608 
2%
—
18.2%



41043130

grain splits of bovine leather
7,687 
2%
3.8%
5.5%



Notes:

(a) An entry in this column denotes that the 1997 CN code (to which the export figures relate) did not exist in 1999 (to which the tariff data apply). The alternative 1999 codes shown have been identified on the basis of the item description.

(b) Where different tariffs apply to different periods of 1999, those shown are for the latest period (in most cases from 1 July). A ‘—‘ in the Standard GSP column denotes that the item is not covered by the Standard GSP.

(c) ‘Yes’ denotes that the country in question is excluded from GSP preferences for the item in question (and that therefore the MFN rate is applicable).

(d) Per 100 kg.

(e) Per 1000 kg.

(f) Per square metre.

Sources: Eurostat 1998; Taric 1999.

Rules of origin

Whilst the Lomé rules of origin have long been a source of irritation to ACP states, this has been combined with a realisation that in many respects they are more favourable than those applied to non-ACP states under the GSP or, even, some bilateral agreements. The GSP rules of origin have actually become more onerous in recent years, reducing still further the value of the preferences. 

One way in which the GSP could be improved for non-ACP states in a way which would not substantially erode preference margins for the ACP is for the GSP origin rules to be changed so that they are the same as those under the Lomé Convention. This would accord with the EU’s current desire to unify its complex origin rules system (although it would also require it to reverse the tendency to make the rules more rather than less onerous).

The analysis in Section 4 provides a basis to identify which rules, on which products, are a source of problems. But this needs to be done in the context of the EU’s plans for its multiple sets of origin rules.

The EU’s plans for the origin rules

The EU is in the process of consolidating its multifarious sets of origin rules. In 1997 the System of European Cumulation of Origin was introduced. In 1999 it was extended to the GSP, and it forms the basis of the origin rules in the EU–South Africa FTA.
 Under these agreements the fundamental building block is the positive list.
 The agreements incorporate a new Single List, which it is the EU’s stated intention to substitute gradually for the rules currently incorporated into its preferential trade agreements. The List specifies the transformation that is required for all non-originating imports for them to acquire originating status. Usually the requirement is expressed in the form of a particular process that must be undertaken, or of the tariff headings that must be jumped, or of the value added that is required.

This is different from the fundamental structure of the origin rules in Lomé, the old GSP and the EU’s bilateral agreements with its Mediterranean neighbours, which is the change-of-tariff-heading (CTH) rule. This states that any export can incorporate non-originating inputs (e.g. imports purchased from outside the EU–ACP group) and still retain originating status, allowing it to qualify for Lomé preferences, provided that the 4-digit HS code under which the export is classified is different from the code of any of the non-originating imports. 

The product lists that were incorporated into the Lomé Convention were simply exceptions to this general rule. Most of them add additional requirements for products where the CTH is deemed to afford insufficient protection to EU producers, but a few also relax the CTH requirement, allowing exports to retain originating status even if there has not been a change of tariff heading. Hence, if a product is not specifically mentioned in the Lomé Convention list, then the CTH rule applies. The principal difference between the Lomé and the old GSP rules was that the latter incorporated a larger number of more onerous additional processing requirements.

Because this approach is quite different from the positive list of the EU–South Africa FTA and the new GSP, it is not possible to compare the Lomé and the GSP/South African rules across the board. Work undertaken already to compare the Lomé and EU–South Africa FTA rules in specific areas suggests that there are many similarities in treatment, but that a product-by-product comparison is essential [IDS/BIDPA 1998]. 

The contribution of this report to such a case-by-case comparison is to provide details of the old and new GSP rules (Table 10) and to compare the new ones with the Lomé and South Africa FTA rules (Table 11). In both cases the analysis has been done for the 24 non-Protocol products on which there is significant effective competition with ACP states (as set out in Table 2). 

Table 10 shows that in 12 cases the new GSP rules are more onerous than the old. This is because many of the new GSP rules are similar to those in the EU–South Africa FTA, whereas the old ones were similar to those in Lomé. 

Table 10. Differences between old and new GSP origin rules (for products on which the ACP have effective preferences)

CN​_1997
Description
Working or processing carried out on non-originating materials that confers originating status



Old GSP rules
New GSP rules

03061350
frozen shrimps of the genus “penaeus”
Change of tariff heading.
Manufacture in which all the materials of Chapter 3 used must be wholly obtained

03061380
frozen shrimps and prawns



03074918
frozen cuttle fish “sepia officinalis” and “rossia macrosoma”



15131199
crude coconut oil
If for technical or industrial uses other than the manufacture of foodstuffs for human consumption: Manufacture in which all the vegetable materials used must already be originating.

If not: Manufacture from other materials of heading Nos 1507 to 1515.
If coconut oil = ‘copra oil’: Change of tariff heading.

If not: Manufacture in which all the vegetable materials used must be wholly obtained.

15132190
raw palm kernel oil and babassu oil

Change of tariff heading.

16041411
prepared/preserved tunas and skipjack, in vegetable oil 
Manufacture in which all the fish or fish eggs used must already be originating.
Manufacture from animals of Chapter 1.  All the materials of Chapter 3 used must be wholly obtained.

16041416
loins of tunas or skipjack, prepared or preserved



16041418
tunas and skipjack, prepared or preserved 



18040000
cocoa butter, fat and oil
Manufacture in which all cocoa beans used must already be originating.
Manufacture in which:

· all the materials used are classified within a heading other than that of the product;

· the value of any materials of Chapter 17 used does not exceed 30% of the ex-works price of the product.

21011111
solid extracts, essences and concentrates of coffee
Change of tariff heading.
Unchanged.

24012010
partly/wholly stemmed/stripped flue-cured Virginia type tobacco
Change of tariff heading.
Manufacture in which all the materials of Chapter 24 used must be wholly obtained. 

24012020
partly/wholly stemmed/stripped light air-cured Burley type tobacco



24012050
partly/wholly stemmed/stripped light air-cured tobacco



24012080
partly/wholly stemmed/stripped flue-cured tobacco



29051100
methanol “methyl alcohol”
If this is a ‘metal alcoholate’: Manufacture from materials of any heading, including other materials of heading No 2905.  However, metal alcoholates of this heading may be used, provided their value does not exceed 20% of the ex-works price of the product.

If not: Change of tariff heading.
If this is a ‘metal alcoholate’: Unchanged.
Or: Manufacture in which the value of all the materials used does not exceed 40% of the ex-works price of the product.

If not: Manufacture in which all the materials used are classified within a heading other than that of the product. However, materials classified within the same heading may be used provided their value does not exceed 20% of the ex-works price of the product.
Or: Manufacture in which the value of all the materials used does not exceed 40% of the ex-works price of the product.

61051000
men’s cotton shirts, knitted or crocheted 
Manufacture from:
· natural fibres,

· manmade staple fibres not carded or combed or otherwise processed for spinning, or

· chemical materials or textile pulp.


If obtained by sewing together or otherwise assembling, two or more pieces of knitted or crocheted fabric which have been either cut to form or obtained directly to form: Manufacture from yarn.
If not: Unchanged.

61091000
t-shirts etc. of cotton, knitted or crocheted
· 


61101031
men’s jerseys etc. of wool, knitted or crocheted
· 


61101091
women’s jerseys etc. of wool, knitted or crocheted
· 


61102091
men’s jerseys etc. of cotton, knitted or crocheted 



61102099
women’s jerseys etc. of cotton, knitted or crocheted 



62034231
men’s trousers of cotton denim 
Manufacture from yarn.
Unchanged.

62052000
men’s cotton shirts 



76011000
aluminium, not alloyed, unwrought
Change of tariff heading.
Manufacture in which:

· all the materials used are classified within a heading other than that of the product;

· the value of the materials used does not exceed 50% of the ex-works price of the product.

Or: Manufacture by thermal or electrolytic treatment from unalloyed aluminium or waste and scrap of aluminium.

Sources: EEC 1988; EC 1999.

Table 11 shows that for most of the contentious products both the new GSP and the South Africa FTA rules are more onerous than those under Lomé, although under the old GSP rules only a small number were different. 

The main differences are in cases (such as tuna and tobacco) in which Lomé allows non-originating inputs if they fall under a different 4-digit heading, whereas the GSP/South Africa FTA rules prohibit any inputs that fall within the same chapter.

In addition, the Lomé rules have superior general provisions, notably those on cumulation, fisheries and general value tolerance. Under Lomé cumulation applies both within the ACP group and between the EU and the ACP.
 For example, an input imported into Kenya from 

Zimbabwe or from France is considered to be originating. For the GSP there is limited provision for regional cumulation (so that, for example, an input imported into Venezuela from Colombia, another member of the Andean Community, is considered to be originating, but inputs from extra-regional GSP states are non-originating).

The Lomé rules defining place of origin of fish (which is determined by the ownership and crew of the fishing vessel) require a lower level of ACP ownership/crewing than is the case with the GSP. And the Lomé rules include a general tolerance of up to 15% by value of non-originating inputs.

Table 11. Differences between Lomé, new GSP and EU–South Africa rules (for products on which the ACP have effective preferences)

CN_1997
Description
Working or processing carried out on non-originating materials that confers originating status



Lomé
GSP
EU–South Africa FTA

03061350
frozen shrimps of the genus “penaeus”
Change of tariff heading.


Manufacture in which all the materials of Chapter 3 used must be wholly obtained.

03061380
frozen shrimps and prawns



03074918
frozen cuttle fish “sepia officinalis” and “rossia macrosoma”



15131199
crude coconut oil
If for technical or industrial uses other than the manufacture of foodstuffs for human consumption: Change of tariff heading.

If not: Manufacture in which all the vegetable materials used must already be originating.
If coconut oil = ‘copra oil’:  Change of tariff heading.

If not: Manufacture in which all the vegetable materials used must already be originating.

15132190
raw palm kernel oil and babassu oil

Change of tariff heading.

16041411
prepared/preserved tunas and skipjack, in vegetable oil 
Manufacture in which all the fish or fish eggs used must already be originating.
Manufacture from animals of Chapter 1.  All the materials of Chapter 3 used must be wholly obtained.

16041416
loins of tunas or skipjack, prepared or preserved



16041418
tunas and skipjack, prepared or preserved 



18040000
cocoa butter, fat and oil
Change of tariff heading.
Manufacture in which:

· all the materials used are classified within a heading other than that of the product;

· the value of any materials of Chapter 17 used does not exceed 30% of the ex-works price of the product

21011111
solid extracts, essences and concentrates of coffee
Change of tariff heading.
Change of tariff heading.

24012010
partly/wholly stemmed/stripped flue-cured Virginia type tobacco
Change of tariff heading.
Manufacture in which all the materials of Chapter 24 used must be wholly obtained. 

24012020
partly/wholly stemmed/stripped light air-cured Burley type tobacco



24012050
partly/wholly stemmed/stripped light air-cured tobacco



24012080
partly/wholly stemmed/stripped flue-cured tobacco



29051100
methanol "methyl alcohol"
If this is a ‘metal alcoholate’: Manufacture from materials of any heading, including other materials of heading No 2905.  However, metal alcoholates of this heading may be used, provided their value does not exceed 20% of the ex-works price of the product.

If not: change of tariff heading.
If this is a ‘metal alcoholate’:  Manufacture from materials of any heading, including other materials of heading No 2905.  However, metal alcoholates of this heading may be used, provided their value does not exceed 20% of the ex-works price of the product.
Or: Manufacture in which the value of all the materials used does not exceed 40% of the ex-works price of the product.

If not: manufacture in which all the materials used are classified within a heading other than that of the product. However, materials classified within the same heading may be used provided their value does not exceed 20% of the ex-works price of the product.
Or: Manufacture in which the value of all the materials used does not exceed 40% of the ex-works price of the product.

61051000
men's cotton shirts, knitted or crocheted 
If obtained by sewing together or otherwise assembling, two or more pieces of knitted or crocheted fabric which have been either cut to form or obtained directly to form: manufacture from yarn.

If not: manufacture from:

· natural fibres;

· manmade staple fibres not carded or combed or otherwise processed for spinning;

· chemical materials or textile pulp.



61091000
t-shirts etc. of cotton, knitted or crocheted


61101031
men's jerseys etc. of wool, knitted or crocheted


61101091
women's jerseys etc. of wool, knitted or crocheted


61102091
men's jerseys etc. of cotton, knitted or crocheted 


61102099
women's jerseys etc. of cotton, knitted or crocheted 


62034231
men's trousers of cotton denim 
Manufacture from yarn.
Manufacture from yarn.

62052000
men's cotton shirts 



76011000
aluminium, not alloyed, unwrought
Change of tariff heading.
Manufacture in which:

· all the materials used are classified within a heading other than that of the product;

· the value of the materials used does not exceed 50% of the ex-works price of the product.

Or: Manufacture by thermal or electrolytic treatment from unalloyed aluminium or waste and scrap of aluminium.
Manufacture by thermal or electrolytic treatment from unalloyed aluminium or waste and scrap of aluminium.

Sources: The Courier 1996; EC 1999; EU–South Africa 1999.

What are the lessons to be drawn by the ACP? The deterioration in the origin rules of the GSP clearly gives the ACP a potential competitive advantaged compared with the status quo ante.
 On the other hand, since the ACP competed with the GSP on the old rules until the end of the 1990s, it might be considered politically acceptable to support a change in the standard list to equate with the status quo ante.

7. Conclusions

The ToR for this report require it to identify developing countries affected by ACP preferences, develop stylised scenarios for the EU import regime, relate ACP choices to likely WTO requirements and the objective interests of Standard GSP exporters, and make recommendations on the long-term evolution of the EU’s trade regime. The developing countries affected by ACP preferences were identified in Section 4. Stylised scenarios for the EU import regime were outlined in Section 3 and given some detail in Sections 5 and 6. The likely WTO requirements for a post-Lomé regime and the objective interests of Standard GSP exporters were described in Sections 2 and 4. The recommendations on the long-term evolution of the EU’s trade regime are scattered through the report and pulled together in this final section.

Which developing countries are affected by ACP preferences?

Although all trading countries are potentially affected by the preferences granted to the ACP (or those that the EU gives to many other developing countries), an analysis of the 4,324 products exported by the ACP to the EU suggests that only in a relatively small number of cases is there an actual, significant interest. In fact, there are just 12 product groups in which there are significant ACP exports and effective preferences (in the sense that there exist competitors, some or all of which pay a tariff of 5% or more) and which will not be dealt with in the current WTO agricultural round. 

This small number raises the possibility that a tailor-made solution could be found to the problems of obtaining WTO support for a post-Cotonou regime. A relatively modest number of specific changes to other aspects of EU trade policy might be sufficient to win the support of those countries that have a sufficiently strong objective interest in the EU’s treatment of the ACP that they could sustain a successful complaint under the dispute settlement procedure.

Only 30 countries compete with the ACP to a significant degree on any of these products. And, of these, only 13 export to the EU on Standard GSP terms. The developing countries are (in declining order of the number of products on which they compete significantly with the ACP): China, Brazil, India, Indonesia, Thailand, Malaysia, Philippines, Argentina, Chile, Libya, Saudi Arabia and Uruguay. The Russian Federation, an economy in transition, also competes on two products.

Stylised scenarios

The ‘base scenario’ represents what appears to be the most likely outcome from the vantage point of mid-2000 if the ACP’s current access to the EU market is continued unchanged and there are no major reforms to the GSP. It is a scenario of rapid preference erosion. By 2005 the ACP’s most substantial preferences over their competitors will be on CAP products. Moreover, if the EU’s apparent negotiating strategy for the current WTO agricultural round succeeds, the prices received by ACP exporters for CAP products will be significantly lower than they are at present. In the case of the Protocol products, the ACP will not have been able to offset this decline in unit price through an increase in the volume of exports. They will have been able to increase sales of the other CAP products in which they are strong (notably horticulture and floriculture). But, in these areas, most of their competitors trade on identical terms and so competition will be fierce.

At the other extreme, there is the scenario of WTO opposition to a continuation of the ACP’s current access terms. If the post-Lomé regimes are opposed either by ex ante challenge (for example to a waiver) or by an ex post complaint under dispute settlement (for example to the post-Cotonou regimes negotiated over 2002–7), the results would be highly damaging not only to the ACP but also to the cause of a liberal, predictable multilateral trade regime. The reasons for this broad, adverse impact are these. The striking down of provisions for favourable ACP access to the EU market would either leave untouched the EU’s other highly preferential agreements that favour some countries (many of them richer than the ACP). Or it would call into question a whole raft of other North–South preferential deals. The former would leave EU trade policy even more developmentally incoherent than it is at present, and would lead to a rise in the EU’s average tariff. The latter could cause disruption not only to the EU’s other preferred trade partners but also to the beneficiaries of the preference agreements of other OECD states, including USA and Canada.

The preferred scenario, for which this report provides supporting evidence, is that the EU’s trade regime for developing countries should be harmonised over the medium term by improving the access terms of those states that are less favoured rather than by worsening those of the more favoured. This goal could be achieved through a reform of the GSP and/or the EU’s offers in the broader WTO negotiating rounds.

In order to be of benefit to the ACP, it is necessary for this medium-term scenario:

· to be of value to the Standard GSP beneficiaries that compete with ACP exports to the EU; 

· but not to accelerate significantly the erosion of the ACP’s old preferences at a rate faster than is likely to occur under the base scenario.

ACP choices

The evidence of Sections 5 and 6 is that it is possible to identify a set of reforms to the GSP that would satisfy these two criteria. Hence, the ACP–EU proposals for a successor to the Lomé trade regime could be made a part (formally or informally) of a medium-term strategy for harmonising the EU’s trade policy.

This would widen the choices available to ACP states by reducing the danger that any of the post-Cotonou options that have been proposed would fall foul of WTO requirements. None of the proposed options is wholly ‘WTO-proof’; all might be subject to challenge. The principal differences between them relate to the possible timing of any such challenge. 

Some, such as the waiver required to continue Lomé-style access until 2007 and the proposed EPAs, would require ex ante approval. The former will require there to be a consensus to waive the rules under Article IX. EPAs are likely to be referred to the Committee on Regional Agreements and, by the time they are concluded, there could be an established interpretation of the meaning of key phrases in Article XXIV (perhaps through a Dispute Panel ruling on a recently agreed FTA, such as that between the EU and South Africa). EPAs might also be subject to ex post challenge under dispute settlement, as might any agreement based upon differentiation within the GSP.

Given the potential vulnerability of all options, it makes sense to identify ways in which potential sources of opposition could be won over. The contribution made by this report is to focus on areas in which the access terms for Standard GSP beneficiaries could be improved. This is because these countries are the ones with the greatest objective interest in launching a challenge on a post-Lomé trade regime. The Standard GSP is, probably, the most WTO-secure of all of the EU’s preferences, and it is the least favourable. Hence, those states that export to the EU on Standard GSP terms have most to gain from the ending of the ACP’s preferential access and the least to fear from any boomerang effect on their own access terms.

Recommendations

It is recommended that the EU be challenged to make its trade policy more coherent over the medium term and to do so by ‘levelling up’ rather than by ‘levelling down’. In practice, there already exists a substantial overlap between the EU’s multitude of separate trade deals. In consequence, the EU’s trade partners fall into three broad bands: the 121 developed, developing and transition states that benefit from higher-level preferences, the 47 developing countries that trade on the Standard GSP, and the nine countries (mainly industrialised) that trade on the misnamed most-favoured nation terms. A strategy of levelling up would involve the access terms of Standard GSP countries being improved over the medium term to the level currently offered to the most favoured. In the longer term, MFN treatment would also increasingly equate with today’s higher-level preferences, if only as a result of generalised, multilateral liberalisation under the auspices of the WTO.

Such a medium-term strategy would go a long way to defusing opposition in the WTO to a new waiver (to allow Lomé-style access to continue to 2007) and subsequently to more permanent post-Lomé trade accords. But this would be a pyrrhic victory for the ACP if, at the same time, the EU’s reforms accelerated significantly the erosion of their preference margins.

To avoid such acceleration of preference erosion, it is recommended that the first steps in the EU’s medium-term strategy focus on reforms to improve contractuality and dispute settlement under the GSP, to ensure that the Lomé rules of origin, rather than those incorporated into the EU–South Africa FTA, become the norm and to amend the GSP graduation criteria. In addition, it is recommended that the EU extend the GSP to cover some of the CAP products that are of particular importance to the ACP’s Standard GSP competitors.

Not only would such changes blunt opposition from WTO members to an extension of Lomé-style access, but they would also strengthen the multilateral system. Some reforms, such as an improvement in GSP contractuality, could be best achieved through action in the WTO, e.g. by binding the GSP rates. Similarly the extensions on the agricultural coverage of the GSP could be flagged within the WTO agricultural round. And the harmonisation of the EU’s rules of origin on its most liberal set (those in the Lomé Convention) would provide a favourable international benchmark for an area of policy that is widely perceived with distrust as being a vehicle for covert protectionism.

In brief, the argument put forward in this report is that the difficulties that have faced the Lomé Convention trade regime in the WTO in recent years can be turned to advantage. They should be used to provoke a rationalisation of the EU’s complex trade policies so that they become more supportive of the multilateral system and developmentally more coherent. 

Whilst the report can only start the debate, and is not able to investigate all of the issues that would be involved, a prima facie case has been established demonstrating that it is technically feasible to achieve the twin goals of a more coherent EU policy over the medium term and the avoidance of accelerated preference erosion for the ACP. It suggests that if there is resistance to a move in this direction the principal obstacle will not be technical; it will be the political unwillingness of some EU states to move in a more liberal direction. The report is intended, therefore, as a clarion call to public and private actors who would like to see a more multilaterally supportive, developmentally coherent EU trade policy to launch a campaign in its support.

Appendix 1:
Products on which the ACP Receive Effective Preferences

CN_1997
Brief description
Exports to EU 1997
Share of EU market
Disadvantaged competitors in EU market 1997 a



Value (€000)
Share of ACP total

Name
Tariff 1999 b

02013000
fresh or chilled bovine meat, boneless
80,367 
0.4%
20%

P K0% + 28.8 c; NP 0% + 331.8 c





47%
Argentina
14% + 331.8 c; K20%





9%
Uruguay
14% + 331.8 c; K20%





9%
Brazil
14% + 331.8 c; K20%





9%
Australia
14% + 331.8 c; K20%





6%
USA
14% + 331.8 c; K20%

03026999
fresh or chilled edible saltwater fish, n.e.s.
56,253 
0.2%
40%

0%






None


03041019
fresh or chilled fillets of freshwater fish 
58,492 
0.3%
89%

0%





10%
Estonia
K0% or K4.5%

03042055
frozen fillets of hake
52,447 
0.2%
95%

0%






None


03061350
frozen shrimps of the genus “penaeus”
132,932
0.6%
20%

0%





24%
Ecuador
3.6%





12%
Thailand
12%





5%
Colombia
3.6%





5%
Indonesia
4.2%

03061380
frozen shrimps and prawns
88,691
0.4%
20%

0%





12%
Thailand
12%





9%
India
4.2%





8%
Ecuador
3.6%





7%
Malaysia
4.2%





5%
Pakistan
4.2%





5%
Argentina
4.2%





5%
Vietnam
4.2%

03074918
frozen cuttle fish “sepia officinalis” and “rossia macrosoma”
39,217
0.2%
25%

0%






Thailand
8% REF






India
2.8%






Vietnam
2.8%

06031051
fresh cut roses, 1 Nov.-31 May
79,605 
0.4%
56%

0%





16%
Israel
K0%

06031069
fresh cut flowers, 1 Nov.–31 May
34,935 
0.2%
27%

0%





59%
Israel
K0%

07082020
fresh or chilled beans "vigna spp., phaseolus spp.", 1 Jan.–30 June
44,400 
0.2%
70%

0%





11%
Egypt
K0%-4.5% min 0.6 c

08030019
bananas, fresh (excl. plantains)
428,211 
1.9%
25%

€508/1000kg; K0%





21%
Ecuador
€708/1000kg; K€75





20%
C. Rica
€708/1000kg; K€75





17%
Colombia
€708/1000kg; K€75





11%
Panama
€708/1000kg; K€75

08043000
fresh or dried pineapples
109,223 
0.5%
62%

0%






None


15131199
crude coconut oil
30,012
0.1%
17%

0%





49%
Indonesia
7%





30%
Philippines
7%

15132190
raw palm kernel oil and babassu oil
32,179
0.1%
31%

0%





58%
Indonesia
7%





11%
Malaysia
7%

16041411
prepared/preserved tunas and skipjack, in vegetable oil 
104,125 
0.5%
49%

0%





13%
Philippines
24%





10%
Thailand
24%

16041416
loins of tunas or skipjack, prepared or preserved
30,863 
0.1%
24%

0%






None


16041418
tunas and skipjack, prepared or preserved 
292,533 
1.3%
66%

0%





14%
Thailand
24%





5%
Philippines
24%

17011110
raw cane sugar, for refining
795,486 
3.5%
91%

P0%; NP K0%






None


17011190
raw cane sugar (excl. for refining and added flavouring or colouring)
58,113 
0.3%
80%

P0%; NP K0%





8%
Cuba
43.7 c





5%
Brazil
43.7 c

18031000
cocoa paste (excl. defatted)
69,899 
0.3%
97%

0%






None


18040000
cocoa butter, fat and oil
149,892 
0.7%
61%

0%





10%
Malaysia
5.8%





9%
Indonesia
5.8%





5%
Brazil
8.4%

21011111
solid extracts, essences and concentrates of coffee
40,116
0.2%
22%

0%





16%
Brazil
10.5%





15%
Switzerland
K0%

22084090 d
rum and taffia, in containers holding > 2 l
219,819 
1%
98%

K0%






None


24012010
partly/wholly stemmed/stripped flue-cured Virginia type tobacco
204,567 
0.9%
24%

0%





35%
USA
19.2% min 23/max 25 c





27%
Brazil
19.2% min 23/max 25 c

24012020
partly/wholly stemmed/stripped light air-cured Burley type tobacco
47,400 
0.2%
16%

0%





57%
USA
19.2% min 23/max 25 c





11%
Brazil
19.2% min 23/max 25 c

24012050
partly/wholly stemmed/stripped light air-cured tobacco
79,603 
0.4%
75%

0%





8%
Mexico
4% min 8/max 20 c

24012080
partly/wholly stemmed/stripped flue-cured tobacco
86,236 
0.4%
35%

0%





39%
USA
11.7% min 23/max 58 c





11%
Brazil
11.7% min 23/max 58 c





5%
Argentina
4% min 8/max 20 c

29051100
methanol "methyl alcohol"
106,949 
0.5%
21%

0%





18%
Libya
6.5%





16%
Chile
6.5%





7%
Saudi Arabia
6.5%





5%
Russian Fed.
6.5%

61051000
men's cotton shirts, knitted or crocheted 
59,573 
0.3%
10%

0%





13%
China
12%





8%
Hong Kong
12%





7%
India
10.2%





5%
Thailand
12%

61091000
t-shirts etc. of cotton, knitted or crocheted
149,225 
0.7%
8%

0%





7%
India
10.2%





6%
China
12%

61101031
men's jerseys etc. of wool, knitted or crocheted
60,015 
0.3%
30%

0%





12%
Hong Kong
13%





5%
China
13%

61101091
women's jerseys etc. of wool, knitted or crocheted
54,531 
0.2%
15%

0%





20%
Hong Kong
13%





11%
China
13%





6%
Macao
13%

61102091
men's jerseys etc. of cotton, knitted or crocheted 
38,795 
0.2%
8%

0%





10%
Hong Kong
13%





6%
India
11%





5%
China
13%





5%
Indonesia
11%









61102099
women's jerseys etc. of cotton, knitted or crocheted 
72,247 
0.3%
6%

0%





11%
Hong Kong
13%





6%
China
13%





5%
Indonesia
11%

62034231
men's trousers of cotton denim 
64,645 
0.3%
6%

0%





14%
USA
13%





9%
Hong Kong
13%





6%
Malta
C0%

62052000
men's cotton shirts 
59,448 
0.3%
3%

0%





13%
Hong Kong
12%





12%
India
10.2%





6%
China
12%

76011000
aluminium, not alloyed, unwrought
290,133 
1.3%
9%

0%





32%
Russian Fed.
6%





10%
Brazil
6%





7%
Canada
6%

Notes:
(a) All competitors supplying 5% or more of EU market in 1997.

(b) K denotes tariff within quota; C denotes ceiling; P/NP denote tariffs for Protocol/non-Protocol beneficiaries.

(c) €/100kg.

(d) This code no longer valid by 1999. CN 22084051 has been used in identifying the 1999 tariff.

Sources: Eurostat 1998; Taric 1999.
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� 	The GATT was created in 1947. In 1994 it was replaced by the WTO, which has a broader mandate, as part of the result of the Uruguay Round of multilateral trade negotiations.


� 	TRQs provide reduced import duties on a given volume of imports. Imports in excess of this quota pay the full MFN rate (or an out-of-quota preferential rate). Country-specific TRQs make the reduced-tariff quota available only to specified supplying states.


� 	The EU’s WTO defence was that its TRQ in favour of the ACP banana exporters was legitimate because it was included in its tariff regime agreed under the Uruguay Round and because the Lomé Convention had a GATT waiver. But the dispute cast doubt on the legality of TRQs that are shown to be in conflict with the principles enshrined in the main WTO texts.


� 	The word ‘ought’ is in italics because these states have been prominent in opposing a Cotonou waiver. Ironically, if they were to succeed and the ACP were to lose their favourable market access, the Super GSP states could find themselves defending a challenge under dispute settlement launched by an aggrieved ACP state.


� 	These were defined as items facing a bound MFN tariff of less than 5% (or, in cases where all developing country competitors receive the Standard GSP or better, a Standard GSP of less than 5%). Such small tariff preferences could make a competitive difference (particularly in cases where cost differences between alternative sources of supply are small and trade volume is large). But the reason for the low tariff is that the items are not sensitive in the EU. It would be prudent to assume that all of these preferences will be eroded by a reduction of MFN tariffs to zero in the near future.


� 	The absence of any disadvantaged competitors could simply be the result of preferences: states without preferences are unable to compete (but could do so if their access were improved). Except in the case of the Sugar Protocol, however, the market characteristics of the products actually exported by the ACP make it unlikely that there would be zero imports from any less-preferred state.


� 	This is because the USA now has duty-free access to the EU.


� 	In the case of countries, such as Thailand, which have been graduated out of the GSP on some items, the table includes the value of their exports of these items to the EU.


� 	The report has not looked specifically at the potential role of special GSP preferences for the LLDCs in achieving greater EU trade policy coherence. The September 2000 proposal of the European Commission to the Council of Ministers that LLDCs should have unrestricted duty-free access for all products except armaments would, if adopted, provide respite for those ACP states that are LLDCs. But it would not overcome the unsatisfactory architecture of the GSP (dealt with in this section), and nor would it benefit those ACP states that are not in the LLDC group.


� 	The Cotonou rules are also set out in this format, which is quite different from that in Lomé. It is claimed that they are no more onerous than the old, but it has not been possible to verify this in the context of this report.


� 	The List is set out in Commission Regulation (EC) No 46/1999, OJ L/10 (15 January 1999).


� 	The possibility of cumulating with neighbouring non-ACP states has also been incorporated into Lomé IVb, primarily to cover South Africa.


� 	Unless, of course, the Cotonou rules have also become more onerous.
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