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Executive Summary

Purpose of the paper

This paper compares the EU’s wide range of preferential trade agreements with developing and transition economies against various criteria of good practice. The aim is to identify those features of the EU’s agreements that contribute most to advance the development objectives enunciated by the UK Government. This information is intended initially as an input to the preparation of a UK Government White Paper on Globalisation and Development, and more broadly to assist DFID to identify its objectives for the reform of EU trade policy.

‘Preferential’ trade is now the norm for the EU. The vast majority of the EU’s trade partners pay tariffs on some exports lower than those bound in the WTO (the, now, misnamed most-favoured-nation regime). But such preferential access comes in many different packages. These differ not only in the tariff rates they establish but also in relation to other features that have a direct bearing on the development impact of trade.

This report has identified over 30 different trade regimes. Given that the differences between them may relate to small details of treatment for particular products, it is not feasible to compare all of these across the board. Instead, the report has focused on the main types of accord, and has provided illustrative examples to show salient differences between them. The illustrative examples include the Lomé Convention, Cotonou, the GSP, and FTAs with Bulgaria, Hungary, Morocco, Poland, Romania, South Africa and Tunisia.

Good practice

The report proposes six principles of good practice against which the EU’s agreements should be judged (see table). Each of the EU’s main trade agreements has been assessed against these criteria. A large tick in the table indicates that the agreement scores very well on the criterion, and a small tick that it has a favourable score; a cross shows that it does not meet the criterion.
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As can be seen, none of the EU’s agreements scores ‘very well’ on all criteria. The only agreement to avoid any crosses is the Lomé Convention, but this has mainly small ticks. At the other end of the scale, the Super GSP for Andean and Central American countries scores poorly on almost every criterion. The explanation for these scores is provided in Section 4.

Recommendations for action

Since none of the EU’s existing higher-level preference agreements is a clear model for the future, it is suggested that an appropriate strategy would be to reform all the accords over time towards the level achieved on each criterion by the best among them. In other words, the agenda should be to combine the best features of every accord into an ideal towards which each regime should move.

There are many ways in which this objective could be achieved, but the report outlines one combination of tactics as an illustration. These would aim for:

· the liberalisation and harmonisation of market access for goods from developing and transition economies;

· the encouragement of predictable, rule-based policies and liberalisation in developing/transition economies as well as a strong multilateral system;

· support for the increased production in developing/transition economies of internationally competitive exports;

· the creation of an enabling framework for rule-making in new areas of trade policy.

Five sets of actions are identified to help achieve these results.

· The EU’s minimum objective for the next decade should be to lower the tariffs paid by any developing/transition economy to the level currently paid by the most favoured. 

· Any provisions in the EU’s agreements under which its partners liberalise their import regime should be linked directly to action in the multilateral arena. 

· In order to facilitate a supply response, those EU agreements that do not currently provide a predictable, contractual regime should be amended to do so. 

· Provisions in the EU’s agreements that penalise countries that exploit their comparative advantage (such as the sector specialisation graduation mechanism of the GSP) should be removed as soon as politically possible. 

· Any scope that exists for genuine reciprocity between the EU and some of its trade partners in areas of ‘new trade policy’ where multilateral disciplines are weak should be investigated (with appropriate caution to ensure compatibility with future WTO rules.

1. Introduction

This report has been written as an input into the preparation of a UK Government White Paper on globalisation and development. It provides an analysis of the EU’s multifarious trade agreements with developing and transition economies to identify the major differences between them and how far they are orientated towards development objectives. It makes a set of policy recommendations for change over a ten-year horizon to improve the development content of EU trade policy.

One of the reasons EU trade policy is so complex is that it has evolved over 30–40 years. It includes accords that were originally negotiated in the 1960s (with some Mediterranean states) and have been amended only modestly since then, as well as the Lomé Convention (continued unchanged in relation to trade policy for up to seven years under the Cotonou Agreement) which was negotiated in the first half of the 1970s on foundations dating from the 1960s. But it also includes the Europe Agreements with the Eastern European and former Soviet Union (FSU) states that are a forerunner of full membership of the Union and a clutch of free trade agreements (FTAs) some of which have been grafted onto the acquis of 1960s accords (as with Morocco and Tunisia) whilst others have been negotiated from scratch (South Africa and Mexico).

These accords reflect the circumstances of their time including the fashions that were current when they were negotiated. The 1960s-based texts reveal a combination of support for special and differential treatment (SDT) for countries on the periphery of the world trading system (most of which were outside, and antagonistic towards, the GATT), as well as clear hints of creating a chasse gard( in which the geo–political interests of Europe could be pursued. The later accords retain the same combination of economic principle and perceived politico–commercial interest, but the orientation of the former has shifted through 180 degrees. In place of the concern with protecting peripheral states from full-frontal competition from producers in the core there is a stated desire to integrate them more fully into the world economy, partly by opening their economies to the winds of international competition.

Consequently, the supporters and critics of both generations of accords have based their arguments on a combination of economic principle and realpolitik. This has made debates between them messy since the protagonists are often trading apples for pears. Just as the first Lomé Convention was hailed as a step towards a new international economic order and reviled as an instrument of neo-colonialism, so the supporters of the new Mediterranean FTAs claim them as a first step towards a stronger, more unified regional market whilst critics view them as a divisive hub-and-spoke system in which the economic and political benefits will flow to the European centre.

Another feature shared by both the old and the new debates is their lack of empirical detail and reliance upon broad assertion — a deficiency to which this report is addressed. The accords are complex documents with much technical detail, and none of the new wave has been in place sufficiently long to judge their impact on the ground. Even the impact of the first wave is difficult to judge since there are so many extraneous factors that need to be taken into account. The trade performance of the African, Caribbean and Pacific (ACP) signatories of Lomé has been generally poor whilst that of the non-favoured East Asian states has been spectacularly good. This comparison has been taken to show that non-reciprocal preferences do not work. But if the comparison is between the preferred states of the Mediterranean (or the Andean/Central American regions) and the non-preferred countries of South Asia (or South America) the conclusion is exactly opposite: exports of the former to the EU have performed better than have those of the latter. Evidently there are many other factors at work than just the provisions of trade agreements in explaining differential performance between states.

The view underpinning this report is that wise conclusions on the desirable features of trade policy are most likely to emerge from a detailed comparison of provisions in the EU’s accords. Whilst the space constraints of the report preclude detailed treatment of the agreements, there is an emphasis on comparing their provisions in key areas rather than accepting at face value the claims made for their economic and political credentials.

Chapter 2 proposes a set of development objectives for trade policy against which the EU’s accords should be judged. These cover support for the multilateral system as well as features likely to increase the competitive supply from poor countries of the goods and services in which they have a comparative advantage.

Chapter 3 provides an introduction to the EU’s multi-tiered trade agreements to show how they relate to each other. In many cases the ‘preference’ of one developing country is the ‘discrimination’ of another. A first step in untangling who wins and who loses (and whether this is developmentally justifiable) is to understand the ways in which these accords are, in practice, similar or different.

Chapter 4 builds upon the two preceding ones to compare the EU’s agreements with the principles of best practice. It makes the comparison for seven distinct types of accord:

· Lomé/Cotonou; 

· the GSP, the Super GSP for Andean and Central America, and the GSP for the least developed countries (LLDCs);

· the Europe Agreements;

· FTAs;

· old-style bilateral, non-reciprocal accords.

Whilst it is not possible to provide an empirical assessment of all the EU’s accords (which number in the dozens), a review of key provisions has been made of ten agreements covering all of the main types. They include in addition to Lomé, Cotonou and the GSP, the FTAs with Bulgaria, Hungary, Morocco, Poland, Romania, South Africa and Tunisia.

2. ‘Good Practice’ in Trade Policy

The EU’s current trade policy is so complex as almost to defy systematic, across-the-board analysis. Not only does Europe have more than two dozen agreements that provide non-multilateral access (tariff and non-tariff) — each with its own rules of origin — but the accords must be studied in detail to identify the level of preference. Moreover, the tariff levels keep changing. For the purposes of the GSP, for example, items fall into one of five categories, the tariff of each of which is set in relation to the MFN level: 100% (for items outside the GSP), 85%, 70%, 35% and 0%. Since the MFN is changing as a result of the EU’s Uruguay Round commitments (more than once a year, since the cuts are implemented at different times for industrial and agricultural products), the GSP rates also change annually. 

Moreover, this complexity has grown substantially in recent years since the EU has been in a trade policy negotiating frenzy. Accords have been agreed with Eastern European and some FSU states, with Tunisia, Morocco, South Africa and Mexico. Negotiations are underway or planned with other FSU states, Mercosur and Chile. Of the 93 agreements that have been notified to the WTO Committee for Regional Trade Agreements, the EU is a signatory in 28 [Cernat 2000].

A consequence is that the EU’s effective trade policy has turned WTO terminology on its head. In practice, the EU’s most-favoured regime is that provided under the Lomé Convention, the set of bilateral agreements that the EU has negotiated with its Southern and Eastern neighbours plus South Africa and Mexico, and the Super GSP. By contrast, the Most-Favoured-Nation (MFN) regime (in the WTO sense) is the least favoured. 

The principles of good practice

Against what criteria should this multiplicity be judged? Considerable work has been done on the relative liberality of the disparate agreements [see Stevens 1997a and b]. But not only does this overlook in whole or in part other salient features of the regimes besides the levels of tariffs and non-tariff barriers (NTBs), it is also an essentially static analysis. It provides a snapshot of how the accords compare at present (or when fully implemented).

Given the purpose of this paper — to help identify how the whole edifice of EU trade policy can be improved — such analysis needs to be supplemented to show how close (or far) current agreements are to/from an objective set of principles of good practice. This will establish the goal which the UK Government’s strategy for the evolution of EU trade policy should seek to reach.

The following are put forward as a set of broad principles against which trade agreements may be judged:

· agreements should be in conformity with the spirit as well as the letter of multilateral trade obligations;

· to the extent that the agreements sanction discriminatory treatment in areas covered by multilateral disciplines, it should be justifiable on developmental grounds or other objective criteria;

· agreements should foster the integration of developing and transition economics into the world economy both by avoiding provisions that create artificial barriers to trade with all states and by including measures to encourage more trade;

· implementation should be sufficiently predictable (e.g. through provisions on contractuality and dispute settlement) to foster a supply response in beneficiary states;

· in areas where multilateral disciplines are current weak, agreements that advance the agenda of rules-based trade in ways that will be compatible with future WTO rules are to be preferred over those that do not.

Multilateral conformity

The basic problem with which all the EU’s trade agreements have to contend is that a fundamental GATT/WTO principle is non-discrimination, whilst the EU’s preferential accords are by definition discriminatory. The task is to transform them so that they can hang on one of the pegs under which members may seek justification for discriminatory treatment of one group of trading countries vis-à-vis others. The WTO problem is not limited to the EU. Both the USA and Canada, for example, provide discriminatory preferences to favoured states that could be challenged if another WTO member was so minded.

The WTO accords provide three formal pegs on which to hang discrimination. They are:

· if the countries concerned are creating an FTA or customs union (covered by Article XXIV);

· if the trade partners are developing countries subject to ‘special and differential treatment’ (covered by the 1979 Enabling Clause); or

· if a waiver has been obtained under WTO Article IX (formerly GATT Article XXV).

Article XXIV

The formal procedure for obtaining WTO approval for an FTA is fairly straightforward, but in practice there is ample scope for doubt. This is because Article XXIV is vague — by design rather than by accident, because members have been unwilling to restrict themselves through a more precise formulation. Two salient requirements of Article XXIV are that the FTA must be completed ‘within a reasonable length of time’ (defined in the WTO as a period that ‘should exceed ten years only in exceptional cases’) and that ‘duties and other restrictive regulations of commerce ... are eliminated on substantially all the trade between the constituent territories’ [GATT 1947: Part 3, Article XXIV, paras 5(c) and 8(b); WTO 1995: 32]. The formal requirements for legitimisation of an FTA are high, since it requires universal approval (because of the practice of achieving consensus). But in the past a failure to achieve consensus has not proved to be a barrier to those countries wishing to create an FTA. 

The procedure for assessment of new FTAs under the GATT and, now, the WTO are as follows. The parties to the agreement have to notify the WTO Committee on Regional Agreements (CRA) following signature of the FTA and this is generally followed by the establishment of a working group (membership of which is open to any country that feels it to be in their interests to belong). This produces a report that must be adopted by consensus by the WTO membership. 

Past practice has been a lot less clear cut than is suggested by this procedure. The majority of the cases notified to the GATT were interim agreements, some of the provisions of which came into effect before the relevant working group had completed its deliberations. A much quoted statistic is that up to January 1995, just before the GATT was transformed into the WTO, a total of 98 agreements had been notified under Article XXIV, but only six (of which only two were still operative) had been explicitly acknowledged as being in conformity with Article XXIV.

The WTO CRA has a large backlog of agreements to consider. It is still assessing accords notified before the completion of the Uruguay Round (and hence subject to GATT rules), and so has not yet begun to establish any guidance for the interpretation of the regulations under the WTO. But, on past form it is unlikely to give a straightforward approval or disapproval of any agreement. In the absence of clear guidance from the Committee, it would still be open to any aggrieved WTO member to file a complaint under the dispute settlement mechanism. This could pass to a quasi-judicial body the task of defining such terms as ‘substantially all’ trade. 

Special and differential treatment (SDT)

There is provision in the WTO for developing countries to be treated differently from developed states in various regards. These include the provision by developed countries of trade preferences in favour of developing states. In other words, developed states may discriminate against other developed countries in their trade policy provided that it benefits developing countries. This is permitted under the inelegantly named 1979 Enabling Clause.

The underlying rationale of the Enabling Clause is that developing countries face structural difficulties in competing head-on with industrialised country producers. Preferential access for their exports (together with less onerous requirements for opening up their domestic market) have been seen in the past as conducive to their successful integration into the world economy. The conventional wisdom in many developed and some developing countries has swung away from such views over the past decade or so. Nonetheless, SDT for developing countries is still enshrined in many parts of the WTO texts. And the consensus among reformers tends to be in favour of limiting (by geography, measure, and/or time) rather than abolishing SDT. There appears no reason to suppose, therefore, that the SDT peg will disappear in the near future.

A waiver

The third option is to obtain a waiver from the MFN rule under Article XXV of GATT/Article IX of WTO. The WTO members can waive any of the agreement’s rules if they wish so to do. The agreement establishing the WTO has made more onerous the formal rules for approving a waiver than was the case under GATT (when the Lomé waiver was agreed). The level of support required for approval of a waiver has been increased from a two-thirds majority under the GATT to a 75% majority under the WTO. But, given the practice of seeking consensus for all decisions, the change has limited operational significance.

The provision is well used. A majority of the 28 waivers granted since the inception of GATT have involved preferences granted by developed to developing countries on a non-reciprocal basis. Both the USA and Canada, for example, justify their preference agreements with the Caribbean in this way.

The spirit of the WTO

These three pegs provide the ‘legal letter’ of multilateral conformity. What of the spirit? The WTO has a dual persona. It is a highly political organisation (aiming to obtain consensus between pragmatic states with differing interests). And it is a body that promotes certain economic principles, notably that global welfare will increase faster if trade is liberal and subject to predictable rules than if it is illiberal and vulnerable to arbitrary state action.

These two facets of the WTO suggest different ‘spirits’ against which preferential agreements are to be judged. Much in the current international trade law book is the result of pragmatic compromise for which only the scantiest economic fig leaf exists. But change should aim to advance rather than retard the economic principles underlying the WTO.

The primary (and perfectly legitimate) justification for the current arrangements is that any set of rules, if they are to be acceptable to all in the WTO, must take account of members’ initial positions. Rules that do no more than formalise the current practice at the time they were agreed may still serve to foster trade both because they provide a predictable policy framework and because they represent a base line for subsequent negotiations to improve upon the status quo.

From this perspective, an Article IX waiver is arguably closely in accord with the spirit of the WTO. If a waiver is granted it is because the body’s members have reached a consensus that in this particular case the cause of a rule-based trading system is best advanced by a time-bound exemption from a selected rule. This may do less collateral damage than an attempt to shoe-horn into the space created by Article XXIV or the Enabling Clause an agreement that contravenes the economic spirit of these provisions.

What is the economic spirit of these two pegs? The inclusion of Article XXIV into the original GATT was characterised by a substantial pragmatic acceptance of realities on the ground but, to the extent that it is designed around economic principles, they are these. The discrimination against non-members of the FTA/Customs Union is permitted on the assumption that growth within the bloc will be accelerated, to the long-term advantage of all. These twin effects are captured in the concepts of trade diversion and creation. The economic goal of the requirements in Article XXIV is to favour trade creation over diversion.

The central element in the assumption that there will be trade creation is that the FTA/Customs Union will lead to deeper economic integration between members and the replacement of less efficient by more efficient sources of supply through the opening up of the regional market. The economic ‘spirit’ of Article XXIV will be met, therefore, only to the extent that the accord results in the rationalisation of production within the region.

The ‘spirit’ underlying the Enabling Clause is that the economic integration of developing (and, by implication, transition) economies into the world economy can be facilitated if the industrial countries forgo (in whole or part) both the revenue and protectionist effects of border measures. This spirit is contravened if the main effect of preference agreements is to provide gains for some developing/transition states over others (rather than over producers in the importing state), and if there are no developmental grounds for such differential treatment.

Developmental criteria

Trade preferences have traditionally been of a ‘negative’ variety (although, as suggested under ‘Extending multilateral disciplines’ below, this might change in the future). Favoured countries have been relieved from some of the obstacles faced by the exports of other countries. Often such negative preferences have been accompanied by more positive support, in the form of assistance to develop a supply response, particularly in cases where the trade regime is part of a broader agreement that also includes financial transfers. Such is the case with the Lomé Conventions and the EU’s bilateral agreements with its Eastern and Southern neighbours. But the one has not normally been dependent upon the other.

In the context of negative preferences, the development interest is related to the economic status and supply capacity of the potential exporter and to the market barriers in the importer. To be useful, preferences have to remove a significant market access barrier on a product that a developing country is able to export, with the result that it grows faster than it otherwise might (or another development interest — such as support for a specific socio–economic group — is achieved). Preferences on items that are only lightly restricted under MFN rules are therefore of limited value, as are deep preferences on products that poor countries are unable to produce competitively.

The least useful preferences are likely to fall into one (or both) of two categories:

· they are available to richer countries (that could be expected to compete without special deals);

· they exclude products in which developing countries have a comparative advantage.

The greatest potential gains from EU preferences will be on labour-intensive manufactures and temperate agricultural goods (which are heavily protected) produced by countries that have a sufficiently strong potential supply response to be able to take advantage of improved market access. For such gains to be ‘developmentally useful’, the beneficiary countries have to be sufficiently poor that their capacity to satisfy the needs of their population will be significantly enhanced by the improved export opportunities. 

But a feature of many of the poorest countries is that their export range is predominantly in lightly restricted primary products. Hence, while deep preferences for, say, LLDCs are desirable, their developmental impact is likely to be small apart from the exceptions that prove the rule, such as Bangladesh’s clothing industry. The optimum combination of development needs and supply response may often be found among poorer, rather than the poorest states. 

A reasonable rule of thumb is that the level of preferences should be related broadly to the development status (however defined) of beneficiaries. In other words, a prima facie case could be made that the breadth and depth of preferences should be correlated inversely to the per caput income or human development index of the beneficiary states. This would suggest a continuum from very liberal access on a wide range of goods for the poorest and very poor states, via less deep/wide preferences for the middle-income, to MFN (in the WTO sense) treatment for newly industrialising countries (NICs) and OECD states.

Promoting trade diversification

A desirable feature of bilateral trade agreements is that they are designed to foster trade between the signatories; a potential undesirable feature is that such trade growth might be at the expense of commerce with other partners. Both outcomes are possible. The questions that need to be asked to determine which is the more likely are:

· Is the EU the most dynamic market for the exports from its developing country trade partners? 

· In the case of reciprocal trade agreements, is the EU the most cost-effective source of imports into its developing country partners?

Whilst these questions can be answered empirically in relation to specific accords they cannot be resolved in the abstract in relation to the whole array of agreements. Nonetheless, it is possible to identify analytically features of agreements that have the potential to mitigate or exacerbate the dangers to which they allude. 

Such dangers can be reduced if the provisions of the agreements facilitate, and do not obstruct, the third-country trade of their signatories. The trade with third parties will be obstructed to the extent that the agreements result in trade diversion, which could result from:

· a pattern of tariff reductions in relation to market characteristics; a rule of thumb is that deep preferences for relatively uncompetitive suppliers accounting for only a small share of imports are most likely to result in diversion;

· provisions within the agreements, such as cumulation under the rules of origin, which may favour the sourcing of imported production inputs from uncompetitive signatories to the agreement rather than more competitive third parties.

By contrast, there are other features in trade agreements that could foster third-party trade. These include wide-ranging cumulation provisions, that allow a large number of countries to contribute towards meeting origin thresholds, and broad-based preferences available to states that account for a significant share of imports.

Fostering a supply response

In many cases, support for increased supply requires the kind of positive assistance more normally associated with financial assistance. Nonetheless, there are ways in which trade agreements can be supportive of a supply response and, by the same token, ways in which they can undermine it.

The fundamental rationale for trade preferences is that they will allow favoured countries to export goods that otherwise would not be able to gain access to the granting country’s market. This implies that there will be investment in production and distribution to take advantage of the improved access. Investors are normally assumed to require reasonable stability and certainty before committing their money to an enterprise that may have a gestation period of some years. Hence, agreements that provide such predictability (through contractuality and objective dispute settlement) are more likely to foster a supply response than those that do not.

Extending multilateral disciplines

Most of the EU’s agreements, plus those such as the USA’s Andean Trade Pact Act (ATPA) and Caribbean Basic Economic Recovery Act (CBERA) and Canada’s Caribcan, reflect the circumstances of the late 1960s/early 1970s in which:

· tariffs were generally quite high;

· preferential rates for favoured suppliers were limited.

During the period since then both of these features have changed substantially. Successive GATT Rounds led to a fall in many OECD tariffs and the removal of old-style NTBs such as quotas. At the same time, there has been a tremendous growth in the number of countries to which good preferences are offered.

In consequence, the value of the preferences has declined. In the case of Lomé, for example, although there has been no dilution in the acquis its value to the ACP has fallen substantially. There are now only two product areas in which the Lomé/Cotonou Conventions confer significant competitive advantages to ACP states. They are clothing and textiles and the Common Agricultural Policy (CAP) products covered by the core Convention and its Protocols. Of these, the clothing/textiles advantages will be reduced substantially when the Multifibre Arrangement (MFA) is phased out at the end of 2004. And the EU’s current strategy for bringing economic rationality into the CAP is reducing the gains that the ACP receive from the Protocols. Under Agenda 2000 the EU approach to CAP reform is focused on a reduction in guaranteed prices rather than an easing of import restrictions. Hence, ACP suppliers under the Protocols face the prospect of a reduction in the prices they receive for their exports without any compensating gains from increased volumes.

The conclusion to be drawn is that ‘old preferences’ are on their way out, and if the EU’s trade accords are to retain value it will be necessary to agree ‘new preferences’ to take their place. It is widely held that as tariffs fall, so the relative importance of other policy influences on trade increases. ‘New trade-related policy instruments’ are growing in absolute as well as relative importance, as an outgrowth of trends in the nature of national and global markets. 

At present, to the extent that preferences in these new areas exist they are effectively reverse ones. They tend to discriminate against developing countries. This is because the special deals that exist tend to be bilateral (or restricted) ones between industrialised countries. But scope exists to extend them to developing countries.

Multilateral disciplines on the new issues are still in their infancy: the General Agreement on Trade in Services (GATS) is little more than a set of lists, and much the same could be said of the provisions on trade-related investment measures (TRIMs). This raises the possibility of bilateral and plurilateral accords between like-minded states establishing rules for trade between them that go beyond what has been agreed multilaterally. 

The EU’s agreements with Tunisia and Morocco, for example, explicitly provide a framework for negotiations in these areas. And the EU has indicated a willingness to broaden beyond merchandise trade the scope of the Economic Partnership Agreements (EPAs) it has proposed for ACP states. Whilst it would be unwise to accept these invitations without a considerably greater prior understanding of the areas in which the parties’ interests could be enhanced through a bilateral accord and those in which such a geographically restricted agreement would be undesirable, the potential for establishing ‘new preferences’ clearly exists.

If such agreements represent an advance on multilateral disciplines, the issue of WTO compatibility would arise in a different form than applies to preferences on goods. Because multilateral disciplines are so limited, their future development will have to take into account pre-existing sub-multilateral accords. In that sense, the provisions of the EU’s bilateral agreements would form part of the existing architecture around which WTO accords would need to be fashioned. Such architecture should facilitate rather than retard future multilateralisation.

3. The EU’s Agreements

The formal hierarchy

The EU trade policy system has grown up over time and is particularly complex. It provides different degrees of preference to various groups of developing countries. In Chapter 4 these agreements are ranked against the criteria of best practice set out above. To establish the broad framework for analysis, this chapter relates the regimes to the breadth and depth of their tariff preferences. This positioning involves a degree of personal judgement since different agreements are not always directly comparable, even in relation to tariffs: how does one rank agreement A, which has a 100% tariff reduction on swings but none on roundabouts, with agreement B, which provides a 50% tariff cut on both? Such judgements multiply when the non-tariff elements of agreements are taken into account.

One view is presented in Figure 1, produced by the WTO Secretariat, which relates each accord to two criteria: the level of ‘special treatment’ and the share of EU external trade. The European Economic Area (EEA), Switzerland and Europe Agreements are given the highest ranking on the first criterion by virtue of their signatories’ close integration into the EU in the first two cases and prospective membership of the EU in the third. Reciprocal agreements are assumed to involve deeper integration than non-reciprocal ones. 

Figure 1. The EU’s preferential trade system, early 1995
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The chart, which does not distinguish between tiers in the GSP, has four clusters of agreements in relation to market access, although the membership of these will have changed a little since 1995. They are: 

· accords providing significant actual or prospective economic integration (such as those with the EEA and Turkey); 

· non-reciprocal, highly preferential agreements (such as Lomé);

· relatively unfavourable access (the GSP and MFN); and

· least favourable access (for the Commonwealth of Independent States and the State-Trading Economies).

Another hierarchy, which is similar in ranking but is based largely on the breadth and depth of tariff preferences, is provided in Figure 2. This shows a simplified view of the multiple layers of tariff policy. It identifies five bands, but also shows that the top three bands have much in common and are distinguishable as a broader grouping from the bottom two bands. The position of each band in the hierarchy reflects its relative liberality (with the more liberal accords at the top). The boxes provide information on the number of countries currently in the group, the lowest and highest per capita GDP, and the WTO ‘peg’ on which the trade regime is justified.

Figure 2. The pyramid of privilege
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The former pre-eminence of the ACP regime under Lomé and, now, Cotonou has been substantially eroded by improvements in the next layer in the EU’s hierarchy, which is formed by the bilateral agreements that it has signed with almost all of its geographical neighbours to the south and east, from Morocco via Israel and Turkey to Poland and Hungary. The EU’s bilateral agreements notified to the GATT/WTO are listed in Table 1. Some are still non-reciprocal, others are reciprocal and are styled as FTAs, whilst a number aim for a customs union or full EU membership. Whilst each of these agreements is different they provide in general substantial preferences although sometimes on a more limited number of products than those covered by the Lomé Convention. 

The fourth tier of the hierarchy is formed by the Standard GSP. This is currently available to most developing countries. In general terms, the product coverage of the GSP tends to be more limited than under the other agreements and, often, the cuts in MFN tariffs or relief from NTBs are less generous. At the base is the small group of (substantial trading) states that receive only MFN access.

One band of the hierarchy remains to be explained: the Super GSP. It is a superior tranche of the GSP that provides more favourable treatment than the Standard. During the mid-1980s, the EU began to accord to countries on the UN’s list of least developed states an improved GSP which, on many commodities, provided access terms that were as favourable as those under the Lomé Convention (although without the contractuality and the relief from NTBs). 

Then, in 1990, the Union agreed to extend, initially on a temporary basis, this Super GSP to four countries of the Andean Pact (as it then was) — Bolivia, Colombia, Ecuador and Peru — partly as a result of US pressure to join in an anti-narcotics drive and partly because of Spanish desires to improve policies towards Latin America. In 1991, the EU accorded to the countries of Central America, again on a temporary basis, Super GSP treatment for their agricultural, but not their industrial, exports. These extra preferences have been continued in subsequent GSPs, extended to Venezuela, and the coverage for Central America expanded to include industrial products.

Despite the tariff liberality of the Super GSP the regime suffers from the same structural limitations as the GSP. These include its autonomous, non-contractual nature, a graduation mechanism related not only to income but also to market share (so that poor countries can lose their preferences) and restrictive rules of origin.

Practical differences

In practice there is considerable similarity between the multiple agreements. The three broad bands of states shown in Figure 2 are similar in composition to three of the WTO’s four clusters in Figure 1 (the fourth of which has largely disappeared since 1995 when the WTO chart was constructed). Each accounted for approximately one-third of EU imports in 1995 (Figure 3). 

The first and most favourable access is made available to the 121 developed, developing and transition states covered by the Lomé/Cotonou Conventions, the bilateral agreements that the EU has with 31 of its southern and eastern neighbours, and the Super GSP available to 20 states. The second group comprises the newly industrialised, middle-income and poor countries that receive only the Standard GSP, numbering some 47. Last, and at the base, with the least favourable access, is a group of nine states that receive the misnamed most-favoured-nation treatment: these include the industrialised states that do so by virtue of their WTO membership together with states that are not in the WTO (such as North Korea), but to which the EU offers autonomously MFN access. 

Figure 3. The EU’s tariff system


[image: image4.wmf]MFN

Higher-level preferences

Standard GSP

Source:

 Eurostat 1998.

OECD

East Asian NICs

South and South East Asia

Other Latin America

Middle East

China

FSU

ACP

Mediterranean

Eastern Europe

Central America

Andean Community

Least Developed


The similarity of treatment within the MFN and the Standard GSP groups is clear cut; the similarity of treatment between the higher-level preference agreements has been established by close empirical analysis [Stevens 1997b]. For four-fifths of the items exported by three or more higher-level preference beneficiaries and facing non-trivial MFN tariffs in 1996, the preferential tariff under all the agreements was identical. Whilst some differentiation does exist within preference sub-groups (Figure 4), it is at a very low level.

Figure 4. EU higher-level preferences: discrimination within each main group
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These data suggest very strongly that, as far as tariffs are concerned, the EU has a favoured ‘inner circle’ and that once a country has joined this it receives broadly equal treatment to other members. On non-tariff characteristics there may be differences: the Super GSP is clearly less advantageous in terms of its lack of contractuality and the existence of graduation mechanisms, and the Europe Agreements (plus those of Turkey, Cyprus and Malta) are clearly more favourable in the sense that they foresee EU membership. But these caveats aside, uniformity is the norm.

The question to which this gives rise is: why has there been such activity within the inner circle in recent years, with agreements being renegotiated in one way or another, if their current terms are so similar? There is a tendency to assume that, because countries are queuing up to negotiate FTAs with the EU, these must confer significant competitive advantage. This might be found, for example, in the non-tariff elements of the agreements, such as the rules of origin, competition policy and treatment with respect to anti-dumping operations. If true, this would reinforce the seriousness of the debate over the multilateral compatibility of such regional accords. 

But, there is a counter-view. This is that the principal reason for the interest of the EU’s partners in such agreements is less to obtain tangible, direct market access advantages, than simply to provide an insurance policy against a competitor achieving such an advantage [Pelkmans and Brenton 1997]. Each partner, on this view, feels insecure because of the hub-and-spoke nature of the EU’s accords and is constantly aiming to ensure that their agreement is kept up to date with most favourable practice elsewhere in the European trade firmament. If true, these countries would have an interest in a more coherent, less-changing EU trade policy.

4. The EU’s Agreements and Best Practice

How do the EU’s trade agreements measure up against the criteria set out in Chapter 2? A broad-brush summary is provided in Table 2, which rates seven types of agreement against the criteria of:

· the letter of WTO obligations;

· the spirit of WTO obligations;

· reflecting development interests;

· supporting trade diversification;

· fostering a supply response;

· extending multilateral disciplines.

A large tick indicates that the agreement scores very well on the criterion. A small tick indicates a favourable score. And a cross shows that the agreement does not meet the criterion. The following sub-sections flesh out the reasoning behind the scores. First, each row is taken in turn to explain the basis of the scoring. Then, the results for each column are summarised.

Table 2. How the EU’s agreements rate against best practice
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WTO letter

Few of the agreements can be said ex ante to be in full accord with the letter of the WTO in the sense that they are immune to challenge. The Standard GSP looks the most secure for approval under the Enabling Clause (although even it might be challenged – see below), as would the LLDC GSP if Ruggiero-type proposals achieve consensus support in the WTO. The Europe Agreements and the customs unions with Turkey, Cyprus and Malta seem most secure under Article XXIV since they foresee full, or substantial, integration.

For the rest, much depends on the details of the agreements and the attitude of WTO members. The principal distinction to be made between them without specific knowledge on either of these points is between:

· options that require explicit ex ante approval;

· options that might be subject to an ex post complaint in the Dispute Settlement Mechanism.

Ex ante testing

A continuation of ACP access under the Cotonou agreement requires ex ante approval through an Article IX waiver; the same applies to any further bilateral agreements that are not styled as FTAs. Those accords which are put forward as FTAs also require ex ante approval, this time under Article XXIV. 

An Article IX waiver is the more onerous of the two since it must explicitly be put to the General Council and achieve consensus support. By contrast, past practice on notifications under Article XXIV is for the CRA to avoid a firm conclusion. 

Ex post testing

On the other hand, the situation is reversed as regards vulnerability to a dispute. If a waiver is obtained, Cotonou would be susceptible to a successful challenge in dispute settlement only if the waiver were poorly drafted (as with bananas). By contrast, the likely failure of the CRA to make a definitive ruling on an FTA (or EPA) will leave the field clear for an aggrieved party to pursue dispute settlement. This would leave it to the Appellate Body to determine whether or not they meet the requirements of Article XXIV.

A precedent may be set at any time by a recently negotiated agreement. The EU–South Africa FTA, for example, might provide a test case for the interpretation of Article XXIV. In its negotiations with South Africa the EU has interpreted ‘substantially all’ as meaning an average of 90% of the items currently traded between the two partners. 

All three italicised elements could be challenged: the figure of 90%, its relationship to the items currently traded, and the averaging between partners. The 90% figure is, perhaps, the least controversial. Evidently, the phrase ‘substantially all’ implies that less than 100% of trade is liberalised. The EU claims to have canvassed in Geneva the 90% figure, and to have received assurances from trade partners on its acceptability. 

But this begs the question: 90% of what? Should the calculation be made in relation to the goods actually traded between the two partners, or should it be in relation to all possible traded goods? The difference is important. The effect of heavy protectionism (such as is provided by the CAP) is either to eliminate trade or to keep it at very low levels. If trade does not occur, or is slight, a calculation based upon current flows will show the excluded items to be a very small proportion of the total. Ironically, therefore, the more polarised a country’s trading regime (between non-sensitive goods and exceptionally sensitive ones) the easier it will be to meet the 90% target, since the latter group can easily be excluded without upsetting the arithmetic. 

The alternative would be to make the calculation in relation to every item in the tariff nomenclature (which describes all possible traded goods and allocates them a unique numeric code). This in turn would have its problems. The trade nomenclature is particularly detailed on products which are sensitive, in order to allow import regimes to target precisely the goods that are to be kept out. Hence, the exclusion from an agreement of a small number of very sensitive products would have a disproportionate effect on the arithmetic compared with the inclusion of non-sensitive items. This would make the 90% threshold more difficult to achieve.

As part of its commitment to an asymmetrical agreement (under which the requirements on South Africa are less onerous than those on the EU) the parties have agreed that a larger proportion of EU imports must be made duty free than is necessary for South African imports. Hence, while 96% of the goods imported into the EU will be covered by the FTA, only 86% of those imported into South Africa will be covered.

The agreement also includes a definition of the term ‘a reasonable length of time’. The new WTO agreement indicates that this should ‘normally’ be not more than ten years, which implies that abnormally it could be longer. But how much longer? Most products referred to in the EU–South Africa FTA will be liberalised over a period of 12 years (as is also the case in the EU’s agreements with Tunisia and Morocco). The EU will liberalise over ten years, but South Africa has an additional two. This might not, of itself, cause problems, but in addition South Africa has put into a series of protocols a range of goods on which it is not willing, at the moment, to agree liberalisation but which could come on to the agenda at a later stage (particularly if the EU is willing to extend its offers). Such products are therefore covered by the FTA, but will not be liberalised within 12 years or, indeed, any specified finite period.

The GSP-based arrangements would not require ex ante approval. But the Super GSP (defined in Table 2 and this chapter to cover only the Central American and Andean states and not the LLDCs) looks very vulnerable to challenge under dispute settlement given that the Enabling Clause provides questionable justification for discrimination between developing countries. Even the Standard GSP might be vulnerable since it discriminates between developing countries on the basis of the graduation mechanism and, now, the special preferences for environmental and labour standards.

In short, the main difference between most of the EU’s accords is not over their likely acceptability in the WTO. It is between the timing and forum within which such acceptability might be determined. Some require the challenge of up-front approval (notably Cotonou). Others will face a less severe initial challenge but, by the same token, might be more vulnerable to a dispute (notably FTAs and the Super GSP).

WTO spirit

The spirit of the WTO is served if, at best, agreements further its underlying economic principles or, at worst, they extend stability to the status quo in a way that allows for future reform, does not harm the underlying principles and does not damage other parts of the rule book. Many of the EU’s agreements score poorly on these criteria.

The only regimes that can be argued strongly to advance the economic principles of the WTO are:

· the EU–EEA accord, the Europe Agreements and the Customs Unions with Turkey, Cyprus and Malta which foresee genuine economic integration; and

· the LLDC GSP that provides SDT to all members of a recognised group of very poor states. 

The other FTAs have been widely characterised as a ‘hub-and-spoke’ system in which trade diversion (in favour of the EU) is a likely outcome. Arguably an effect is to discredit Article XXIV through its use as a vehicle for discrimination against third parties that is unlikely to lead to more rapid growth among signatories. At best, the trade creating effects of these accords is unproven. Similarly, the Super GSP which is available only to a group of mainly middle-income states (the two poorest being Nicaragua (real GDP per capita $1,997) and Honduras ($2,220) [UNDP 1999]) is difficult to square with the spirit of the Enabling Clause.

The Standard GSP scores better in relation to the spirit of the Enabling Clause but is let down by the graduation mechanisms based on market share and, worse, sector specialisation. Graduation has hit not only Singapore and South Korea but also both India and Pakistan, which have been graduated out of the entire leather and textiles sector (Chapters 41–43 and 50–60) because of the high proportion of products in these chapters in their total exports to the EU. In other words, the GSP is removed from the very products in which the EU has calculated that they have a revealed comparative advantage! 

The Lomé and Cotonou Agreements make no pretence to advance the underlying economic principles of the WTO, but nor do they do any collateral damage to the Enabling Clause or Article XXIV. Their justification (potential in the case of Cotonou at the time of writing) is an agreed waiver.

Development interests

As is clear from Figure 2, the EU’s accords do not follow closely the recommended rule of thumb that the level of preferences should be related broadly to the development status (however defined) of beneficiaries. The mixture of very poor and upper middle-income states within the ACP group has been much remarked, but there also exists a wide range in the other agreements and between agreements. 

The greatest disparity between income level and relative access is to be found in the EU’s bilateral agreements. The poorest beneficiary has a PPP$ per capita GDP of $3050. The relative treatment of these countries cannot be justified, and is normally not justified, on developmental grounds. Other foreign policy and economic objectives are to the fore.

If these accords are excluded, the remainder are not too badly related to development status. The main exception is that a number of Standard GSP beneficiaries have much lower per capita incomes than some ACP and most non-LLDC Super GSP states. The main anomalies (such as South Asia apart from Bangladesh) are well known, as is the cause of the relative discrimination under which they labour.

Trade diversification

A criticism of hub-and-spoke trade agreements is specifically that they restrict trade diversification. The EU has sought to respond the this by encouraging its partners to negotiate parallel agreements with other parties. As noted above, 28 of the 93 trade agreements notified to the WTO CRA involve the EU as a signatory, but in addition a further 30 agreements involve a country that has a trade agreement with the EU. This has been called ‘EU induced RTAs’, since they were supported by political declarations (such as the Barcelona Declaration and the Cannes European Council Presidency Conclusions of June 1995 on the Euro–Med Agreements), economic incentives and trade incentives (to take advantage of cumulation under the rules of origin) [Cernat 2000].

Another way in which agreements may affect trade diversification is through the rules of origin. These can affect the commercial feasibility of diversification directly, via provisions on cumulation, and indirectly through the similarity of the definition of originating status. Both vary widely among the EU’s accords. A comparison of the salient features of nine illustrative examples is provided in Table 3. These cover the main types of EU trade accord:

· non-reciprocal, higher-level preferences (Lomé);

· new generation, FTA-style bilateral agreements replacing older non-reciprocal accords (Morocco and Tunisia);

· Europe Agreements (Hungary and Poland);

· bilateral agreements with other Eastern European states (Bulgaria and Romania);

· FTAs with non-neighbours (South Africa); and

· non-reciprocal, lower-level preferences (GSP).

Table 3. Rules of origin provisions in illustrative EU Agreements


Basic criterion for transformation
Cumulation
Relative restriction

Lomé Convention a
Change of tariff heading
Unrestricted within EU–ACP (85 states)
Light

EU–Morocco (24.1.2000) b
EU–Tunisia (26.1.1998) c
Change of tariff heading
Bilateral + cumulation with Algeria, Morocco and Tunisia in cases where origin rules are identical
Light

EU–Poland (1991) d
EU–Hungary (1991) d
Change of tariff heading
Bilateral + cumulation with the Czech and Slovak Republics where origin rules are identical
Light i

EU–Romania (1992) e
EU–Bulgaria (1993) f
Change of tariff heading
Bilateral only
Light i

EU–South Africa (1999) g
Process
Bilateral
Limited cumulation with ACP
Heavy

GSP h
Process
Limited cumulation within regional trade agreements
Heavy

Notes:
(a) The Courier 1996.

(b) OJ L/70, 18 March 2000.

(c) OJ L/97, 30 March 1998.

(d) Europe Agreements, 16 December 1991.

(e) Draft Com(92)511, Final 21 December 1992.
(f) Draft Com(93)45, Final 1 March 1993.

(g) EU–South Africa 1999.

(h) Commission Regulation (EEC) No 46/1999, OJ L/10, 15 January 1999.

(i) Provisional.

In each case, the table identifies:

· the basic criterion for transformation, i.e. what kind of work must be done to a non-originating import into country X in order to confer originating status upon it;

· the relative restrictiveness of the requirements for transformation, i.e. how much work must be done to a non-originating import into country X in order to confer originating status upon it.

· the provisions on cumulation, i.e. under what circumstances can imports into country X be considered to be originating;

In cases where the basic criterion for transformation is a change of tariff heading (CTH), non-originating imports may be used as inputs into a good that will be exported under the agreement provided that the import is classified under a different HS 4-digit heading than is the export. There are always numerous exceptions to this basic rule to cover cases where the HS system is felt to provide too low (or, sometimes, too high) a level of transformation. But these merely modify the underlying system that applies in all cases that are not specifically exempted.

All of the EU’s older agreements in Table 3 (such as Lomé), as well as those based on older accords (such as Tunisia), use the CTH system. In 1997, however, the System of European Cumulation of Origin was introduced. In 1999 it was extended to the GSP, and it forms the basis of the origin rules in both the EU–South Africa FTA and the new Cotonou Agreement. Under these agreements the fundamental building block is the positive list. The agreements incorporate a new Single List, which it is the EU’s stated intention to substitute gradually for the rules currently incorporated into its preferential trade agreements.
 The List specifies the transformation that is required for all non-originating imports for them to acquire originating status. Usually the requirement is expressed in the form of a particular process that must be undertaken, or of the tariff headings that must be jumped, or of the value added that is required.

Because of these differences, it is not possible to compare the GSP, South African and Cotonou rules with the others across the board. Work undertaken already to compare the Lomé and EU–South Africa FTA rules in specific areas suggests that there are many similarities in treatment, but that a product-by-product comparison is essential [IDS/BIDPA 1998].

An advantage of the use of a common system is that comparisons between the rules in different agreements are facilitated. It is simply a matter of looking up the specific rule for widgets in each accord. A CTH basis is particularly helpful since the requirements can be assumed automatically to be the same between agreements unless the item is listed as a specific exemption since the HS is the common unit. With a process based system, similarity of treatment may be deduced from the lists only if identical phraseology is used. Despite the EU’s desire to have a standard Single List, it is typical that the rules are usually negotiated closely, and so variations are likely to occur; the use of identical phraseology cannot be assumed to occur.

Hence, the shift from a uniform CTH system to a mixture of CTH and process as the basic criteria is inherently undesirable since it reduces transparency. And a uniform system based upon CTH is to be preferred, also on the grounds of transparency, to one based upon process criteria. But with the recent extension of the ‘new approach’ to the EU–ACP trade agreement this is probably water under the bridge.

But the critical issue when judging between these approaches is whether the Single List criteria are more or less onerous than those in the other accords. Some rules to establish the place of origin of a good are clearly necessary in any agreement that modulates import controls according to the place of production. Otherwise non-beneficiaries could establish shell plants in signatory states and undermine the objective of the agreement. But rules that require an unreasonably large share of production to be undertaken in the beneficiary are a form of NTB that undermines the stated objective of encouraging trade.

It is not possible to compare origin rulebooks across all items, but it is feasible to do so in relation to specific sets of goods. This has been done in relation to goods that are particularly important exports for the ACP [Stevens and Kennan 2000]. A comparison of the old rules on these goods in Lomé, the old and new GSP and the South Africa agreement has reached the conclusion that the new GSP and the South African accord are the most restrictive. This suggests (at least on the evidence of the GSP and EU–South Africa FTA) that the Single List rules score less favourably on the criterion of restrictiveness than the rules they supersede did.

Cumulation provisions allow one party to use imports from some sources without them being classified as non-originating and having to undergo transformation. If a wide range of sources benefit in this way, trade diversification may be fostered (by encouraging states to combine resources to meet the transformation requirements of the origin rules). By contrast, if only a few countries can cumulate the effect may be to discourage diversification and to encourage trade diversion as less competitive originating import sources are preferred to more competitive non-originating ones.

The Lomé Convention’s rules on cumulation are the broadest. Any ACP import from any other ACP state or from the EU is considered to be originating. Apart from the Lomé Convention, the cumulation provisions in the EU’s agreements are more likely to restrict trade diversification (and possibly to encourage trade diversion) than they are to encourage it. The narrowest rules are those of the Bulgaria and Romania agreements, followed by the GSP. In the former no cumulation is allowed save with the EU. In the GSP only members of an FTA with certain institutional characteristics and the EU are allowed to cumulate. Only three regional groups (ASEAN, the Central American Common Market, and the Andean Community) are potentially eligible for such cumulation.

The Morocco, Tunisia and Europe Agreements are also narrowly specified. Only cumulation with the EU and, in certain cases, their Maghreb/Europe Agreement partners is permitted. Such intra-Maghreb/intra-Eastern Europe cumulation is allowed only for items that have identical rules of origin treatment in the countries’ agreements with the EU. 

The South Africa FTA allows limited cumulation with ACP states. Part of the provision is included in the EU–South Africa agreement and part in the Cotonou agreement. The EU has discretion over how much cumulation it will allow.

For the reasons noted above the Morocco, Tunisia and Europe Agreement provisions are superior to those for the GSP and South Africa on the grounds of transparency. All three Maghreb and all four Eastern Europe states use the CTH basic criterion. This simplifies the task of establishing whether treatment is identical. By contrast, the GSP and South African rules are established on a wholly different basis (process) to those of the ACP (CTH). 

Fostering a supply response

How far do the EU’s agreements incorporate institutional structures that will provide the confidence and stability needed by investors to increase supply capacity over the medium term? The basic distinction is between the EU’s bilateral agreements, which provide a high level of stability, the Lomé/Cotonou Convention, which formerly provided stability that is now under a question mark, and the GSP-based regimes that provide very little. All of the agreements in the first two categories are contractual and have established dispute settlement procedures. And all, except for Cotonou, can be expected to remain in existence for the medium-to-long term. The hiatus created by the failure of the EU and ACP to agree on a permanent trade regime to follow the Lomé Convention has meant that this certainty no longer applies to the ACP. However, Cotonou does offer a seven-year time horizon (subject to obtaining a WTO waiver in the near future) which, on paper, is longer than obtained for Lomés I–III.

The GSP, by contrast, scores poorly. Not only is it autonomous, and therefore without any dispute settlement, but its market share a sectoral specialisation criteria for graduation appear almost designed to discourage long-term investment in the countries most likely to have a significant supply response.

Extending multilateral disciplines

Given that most preferences on merchandise trade have a distinct shelf-life, the length of which will be determined by multilateral liberalisation, what scope is there within the EU’s agreements to extend coverage to new areas? Such new areas could include trade in services, and harmonisation of trade-related policies such as those on competition, intellectual property rights (TRIPs) and process criteria. Whether or not sub-multilateral agreements in these areas are desirable is an important question, but it is one that can only be answered in relation to specific proposals.

So far, such specificity does not exist in the EU’s trade firmament. Table 4 takes the same illustrative group of agreements as Table 3 and identifies in broad terms the extent to which they include provisions on the new areas.

Table 4. EU agreements and ‘new trade policy’


Provisions on:


Services
Competition policy
TRIPs
Standards
SPS
Process criteria

Cotonou a
Ultimate objective
Strengthened co-operation
Strengthened co-operation
Strengthened co-operation
Strengthened co-operation
Strengthened co-operation

EU–Morocco
EU–Tunisia 
Ultimate objective
Ultimate objective
—
—
—
—

EU–Poland 
EU–Hungary 
Specific measures
Specific measures
Specific measures
—
—
—

EU–Romania 
EU–Bulgaria 
Specific measures
Specific measures
—
—
—
—

EU–South Africa 
Ultimate objective
Specific measures
—
—
—
—

GSP 
—
—
—
—
—
Special preferences

Note:

(a) WTO document G/C/W/204, 4 May 2000. (All other sources as Table 3.)

All of the agreements except the GSP make some reference to collaboration in the area of services. But — except for the Poland, Hungary, Romania and Bulgaria accords — these are couched only in terms of a general willingness to develop detailed proposals through the institutional framework established under the accord. Even in the case of the agreements with European states, the specific measures proposed are quite limited and restricted to currently perceived problems, such as the movement of labour.

Similarly, all the agreements except the GSP include some reference to co-ordination in the area of competition policy. The Cotonou Agreement advances the idea of strengthened co-operation in the area, while the agreements with Morocco and Tunisia both establish a degree of harmonisation of competition policy as an ultimate objective. The other three groups of agreements include specific measures. However, these are quite modest, generally referring to the right of parties to take unilateral action if they believe that the other is contravening the broadly specified principles of competition policy set out in the accords.

Only the Cotonou Agreement and the Europe Agreements with Poland and Hungary make reference to intellectual property rights. The Poland/Hungary Agreement include certain specific measures, but the Cotonou accord includes only the ultimate objective of strengthened co-operation.

Only Cotonou has specific provisions on harmonisation of standards, sanitary and phytosanitary measures (SPS) and agreements in the area of environmental and labour process standards. In all cases, there is simply a provision looking forward to strengthened co-operation.

The GSP, which is silent on most of the new areas, is the only one to have specific, actionable provisions on process criteria. It now offers enhanced preferences for countries meeting minimum environmental and labour standards.

In brief, none of the EU’s accords (with the arguable exception of the Europe Agreements) advances any specific proposals for special, sub-multilateral co-operation in the new areas of trade policy. And most reaffirm the adherence of the signatories to WTO principles. But there is a clear interest in establishing an enabling framework through the provisions of agreements for further discussion in this area should it be politically acceptable to both parties. This desire finds its fullest expression in the new Cotonou Agreement.

How the agreements compare

Taking the columns of Table 2 rather than the rows, what conclusions can be reached on the conformity of the EU’s various agreements to the principles of best practice? The Lomé/ Cotonou Conventions score moderately well, but not very well, on most of the criteria, and do not contravene clearly any of them. The biggest pluses are on the criteria of trade diversification and fostering a supply response. This is because of the combination of: contractuality and dispute settlement, a negative-list approach to preferences (which cover all products other than those specifically restricted), and liberal rules of origin with good provisions on cumulation.

Lomé’s/Cotonou’s lack of negatives stands it in complete contrast to all of the other agreements. As such, it could be taken as a benchmark against which other agreements should be judged. Some clearly do better on some criteria, but they also — all of them — do worse on others. It then becomes a question of judgement as to whether the high-scoring criteria are more or less important than the low-scoring ones.

At the other end of the scale is the Super GSP (excluding the provisions for the LLDCs). This scores poorly on every criterion except conformity with the letter of the WTO, on which it does moderately well. By providing special preferences to a group of not-so-poor developing countries it contravenes both the spirit of the Enabling Clause and the criterion of development promotion. And the restrictive GSP rules of origin and lack of contractuality mean that it also does badly on trade diversification and fostering a supply response. Like the Standard GSP, too, it does not purport to extend multilateral disciplines.

The Standard GSP scores slightly better, and it would be granted a higher ranking were its market access provisions to be improved. In principle, it would score very well on both the spirit of the WTO and development promotion. But it is given only a moderate score because it has the least extensive set of preferences available under any of the EU’s agreements and lacks the other essential features of good practice, such as contractuality and enabling rules of origin.

Because the special LLDC GSP does fill these gaps, or would do so if a Ruggiero-type plan for binding in the WTO were adopted, it is shown in Table 2 as scoring more strongly than either the Standard GSP or the Super GSP.

The Europe Agreements have a larger number of large ticks in Table 2 than any of the other accords. But, naturally, they score poorly on development criteria. And they are clearly sui generis by being extendable only to other countries planning to join the EU.

The EU’s old-style bilateral agreements score rather better than its new-style FTAs. Given that the EU appears unwilling to negotiate new bilateral agreements of the old kind, and to be replacing them with FTAs, this comparison is slightly academic. On the other hand, it does demonstrate that the new-style policies are not necessarily an improvement on the old.

5. Conclusions

For ease of reference this chapter is sub-divided into the headings set out in the terms of reference.

EU bilateral agreements

The EU’s bilateral agreements have many similarities. They offer higher-level preferences on market access for goods, include a framework for subsequent negotiations on ‘new’ trade policy (including services), and provide a firm legal and institutional basis for trade. 

The principal differences between the old Mediterranean bilateral accords and the new FTAs is the provision of reciprocal preferences on goods by the EU’s partners and (because they are more recent) a framework for possible future agreement on ‘new’ trade policy issues. The argument advanced in the paper is that these differences do not necessarily make the new FTAs more secure in relation to the letter of WTO provisions nor more in conformity with the spirit of the WTO.

The main differences between these accords and the Europe Agreements derive from the special status of the EU’s eastern neighbours: their actual and anticipated close economic integration and their future membership of the Union. For these reasons the Europe Agreements are more detailed in certain areas of new trade policy than the other FTAs, and are probably more justifiable against both the letter and the spirit of the WTO. But these circumstance-specific differences apart, there is no clear sense in which the Europe Agreements form a model for the EU’s policy towards other states where such close political and economic integration is unlikely.

Since the regime for goods offered by these agreements is broadly similar, a reasonably accurate generalisation is that they offer their signatories the most favourable access to the EU market available to any states. To the extent that there are differences between them they are in the detailed provisions. These arise in the negotiating process and, hence, there are no structural differences between the accords that could serve to create alternative models for the future.

Arguably the best indicator of the EU’s plans for future agreements is provided by the FTAs with South Africa (which has been analysed) and Mexico (which has not because the full text has not been obtained). Unlike the Mediterranean FTAs, which built upon an acquis, these agreements were negotiated from scratch. In this perspective the features of the South Africa FTA that are less liberal than the pre-existing norm (such as the rules of origin) may have a greater policy relevance for the future than is immediately apparent.

The competitive advantage conferred by these preferences is obtained partly over European producers and partly at the expense of less favoured exporters. Trade creation is more likely to occur than trade diversion where the advantages are available to a large number of suppliers and result in a substantial opening of the EU market. The fact that so many states enjoy higher-level preferences (121 including the bilateral agreement signatories) means that EU trade policy scores well on the first criterion. But many of the most commercially valuable preferences are on products with tightly regulated markets (notably by the CAP and MFA). This suggests that trade diversion is a likely part of the result. The economic rents arising from the artificial supply restrictions of the CAP and MFA are shared (in an unknown but probably variable pattern) between actors in the supply chain from the preference-holding states to the European consumer.

The clear ‘losers’ are the states away from which trade has been diverted. These fall into two main groups: the OECD states outside the EU–EEA, and developing countries that receive middle-level preferences. The latter are the states that trade on the Standard GSP. Since most of the EU’s bilateral agreement partners are richer than most of the Standard GSP states, this trade diversion resulting from discriminatory trade policy cannot be justified on development grounds.

The bilateral agreements have been criticised as establishing a hub-and-spoke system from which the EU will gain more than its partners. It is too soon to judge whether these fears have been borne out in practice. The Europe Agreements are sui generis, whilst the FTAs with the Mediterranean and South Africa have not been in place long enough. What can be stated is that the provisions of the agreements on cumulation under the rules of origin do little to soften such concerns, and that the strategy of creating a web of hubs and spokes (as advanced in the Barcelona Declaration) has not yet borne tangible fruit.

GSP

There are, in fact, three GSPs: the special GSPs for LLDCs and for Andean/Central American states, and the Standard GSP for the others. The first two are linked together in much of the report under the title of the Super GSP, but are treated separately in Chapter 4 because of their different development characteristics.

The two Super GSP schemes provide similar higher-level preferences on the goods actually exported by the beneficiaries to the EU to those offered by the bilateral agreements and the Lomé Convention. The italicised words are important. The regime excludes some of the preferences available under Lomé and some bilateral agreements on CAP products (as well as the high-profile case of bananas). How far the states have a supply capacity for the excluded products has not been studied in detail (except for bananas) and so the impact of these exclusions is not known.

What is clear is that the Super GSP provides less favourable support for an increase in the supply of competitive exports than do the bilateral agreements (and Lomé/Cotonou) because it suffers from the institutional weaknesses of the GSP scheme. These include its lack of contractuality and rules of origin that are relatively onerous. It is also limited to trade in goods.

The Standard GSP faces these institutional weaknesses, and in addition provides relatively unfavourable access to the EU market for goods. The product coverage of the Standard GSP is narrower than is the case with the higher-level preferences and the tariff reductions on MFN levels are sometimes less deep. Given that some of the Standard GSP states are poorer than some of those covered by the higher-level preference agreements, this discrimination cannot be justified on development grounds.

The transfer of ACP states from the Lomé/Cotonou regime to the Standard GSP in its present form would result in an absolute deterioration in their access to the EU and relative discrimination compared with the remaining (often richer) higher-level preference beneficiaries. If some were transferred to the Super GSP this relative discrimination would be reduced, but the ACP would still suffer from the institutional shortcomings of the GSP.

It has been demonstrated, however, that the access terms of the GSP could be improved in such a way as to provide parity of treatment to Lomé for all significant ACP exports other than those covered by the Protocols [Stevens and Kennan 1999a and b]. And the institutional shortcomings of the GSP could be overcome through a combination of internal reform and extra-GSP provisions (for example by binding tariffs in the WTO and providing contractuality and dispute settlement via a framework agreement).

Recommendations

When Lomé was signed in 1975 it was the odd man out; the norm in EU trade policy was MFN treatment. Now it is the Standard GSP that is the odd man out; higher-level preferences are the norm for developing and transition economies. In 1975, trade policy was concerned primarily with border measures affecting goods. Now, a much wider range of policies are accepted as being trade-related.

This suggests that the strategy for producing a harmonised, developmentally oriented trade policy on goods should have at its core the upgrading of Standard GSP treatment rather than the downgrading of provisions for current beneficiaries of higher-level preferences. This could be accompanied over the longer term by the upgrading of MFN treatment to the same level. 

The GSP has no obvious advantages as a vehicle for new trade policy. This can best be dealt with by ensuring that all developing and transition economies, and not just those with an FTA/EPA with the EU, are able to negotiate agreements on aspects of new trade policy if they so desire.

None of the EU’s existing higher-level preference agreements is a clear model for the future. None scores sufficiently well on all the criteria of best practice or is clearly better than its peers. The strategy should be to move all towards the level achieved on each criterion by the best.

A range of tactics are available to implement this strategy; one combination is described here as an illustration. It would achieve:

· the liberalisation and harmonisation of market access for the exports of goods to the EU from developing and transition economies;

· the encouragement of predictable, rule-based trade policies and liberalisation in developing/transition economies as well as a strong multilateral system;

· support for the increased production in developing/transition economies of internationally competitive exports;

· and the creation of an enabling framework for rule-making in new areas of trade policy where these are desirable.

EU harmonisation and liberalisation

The EU’s minimum objective for the next decade should be to lower the tariffs paid by any developing/transition economy to the level currently paid by the most favoured. To the extent possible the current best tariffs should be lowered further with this liberalisation generalised to all developing/transition economies, and remaining quantitative restrictions (mainly tariff rate quotas — TRQs — on CAP products) should be removed.

One way to achieve the objective of lower tariffs would be to incorporate them into the GSP at the next renewal. Another, complementary way would be to lower MFN tariffs in the next WTO Round and to extend the product coverage of the GSP in such a way as to produce the same effect. TRQs need to be removed in the current WTO agricultural round.

These changes would not provide poorer developing countries with better access than richer ones, but they would remove the discrimination under which some very poor states currently labour. To a significant extent they would reduce the dangers of trade diversion (except for products for which TRQs remained) since all developing/transition states would be able to supply the EU on equal terms. Only non-European OECD and NIC states would face discrimination until MFN rates come down to the same level.

The need for rules of origin and for restricted cumulation would be reduced correspondingly. If all developing/transition economies trade on the same terms with the EU there is no need to distinguish between them as locations for production. It would be feasible to have a single set of origin rules for all developing/transition economies allowing for cumulation between any of them. The only requirement of the rules would be to set a limit on the level of processing in an OECD/NIC state.

If such widespread cumulation is accepted, the precise basis for the rules of origin is relatively unimportant. But if cumulation remains geographically restrictive, harmonisation of the origin rules should be on the basis of the less restrictive rather than the more restrictive models. The GSP and South Africa FTA are less desirable models than the Morocco, Tunisia and Eastern Europe agreements.

Predictable and liberal trade in partners

Any provisions in the EU’s agreements under which its partners liberalise their import regime should be linked directly to action in the multilateral arena. A desirable objective of reciprocity is to encourage the EU’s partners to lock into predictable and liberal trade rules; an undesirable objective is to divert trade towards the EU away from other exporters. A good way to achieve the desirable and avoid the undesirable objective is to link the process to multilateral liberalisation. 

If the EU’s partners use their liberalisation commitments under the FTA as a basis for their WTO offers in the next Round the dangers of trade diversion will be reduced and the gains from locking-in will be enhanced. By the same token, if a link to the WTO can be forged in this way, reciprocity under an FTA becomes redundant as an economic objective. Its only function is if it makes the whole process politically easier to achieve (by facilitating EU concessions and establishing the target for multilateral liberalisation).

Increased production

EU policy should be better orientated to achieve the fundamental objective of trade preferences for developing/transition economies which is to foster a supply response. The policy should encourage investment in production and distribution of goods in which the beneficiary countries have a comparative advantage. This is more likely to be achieved if there is a significant improvement in market access that is enduring and administered predictably. 

The GSP is deficient on all these points. Hence, an improvement in GSP tariffs to current best practice will not be sufficient by itself to achieve the desired result. The GSP could be made more predictable by binding rates in the WTO. It could also be made more predictable through the EU entering into framework agreements with those countries not covered by Cotonou, FTAs and non-reciprocal bilateral trade agreements. In these framework agreements the EU should voluntarily renounce the freedom of manoeuvre that the autonomous nature of the GSP confers upon it. 

If necessary, the details of these accords could be modulated according to the specific characteristics of partner groups. This would provide a means for the EU to protect itself against some import competition if this were found to be a necessary political condition for advancing the strategy of a more developmentally coherent trade policy. 

An enabling framework for new trade policy

Such agreements could also provide an enabling framework for the future negotiation of rules on services trade and other new trade policy issues. None of the EU’s existing bilateral accords (apart from the Europe Agreements) goes further than creating such an enabling framework. It is clear that neither the EU nor its partners are yet ready for detailed provisions. Moreover, it is likely given the nature of these new areas of trade policy that there will be significant differences between the trade partners over the areas they consider to be the highest priorities for any such rule-making. In such circumstances, all that can be done at present is to provide an institutional framework for future negotiations to take place between the EU and any developing/transition economy that wishes to reciprocate.

The characteristics of trade policy in 2010

The effect of these changes would be to create two principal layers of EU trade policy towards developing/transition economies. One layer would cover border controls on trade in goods. It would be based on an improved, extended GSP. The trade provisions of existing bilateral and regional agreements would not necessarily change. But they would provide no substantial improvement on the access available under the GSP.

By 2010 the competitive advantage conferred on developing/transition economies by the GSP would extend to only a limited number of sensitive products facing significant MFN tariffs. If the next WTO round is a success, these could be concentrated on a reduced number of temperate agricultural and labour-intensive manufactured products and be due to disappear in whole or part over the next five to ten years.

The second layer would be provided by the agreements negotiated over the next ten years on services trade, intellectual property rights, competition policy, SPS, and process criteria and other new issues between the EU and those of its partners that see an interest. These agreements would be truly reciprocal in the sense that they would be produced by mutual concessions under which all parties obtain better trading conditions than previously applied.

It will be important during this process to ensure that such bilateral or plurilateral arrangements are compatible with future extensions to multilateral disciplines as well as conforming to current rules. It is not possible to determine in advance of negotiations how difficult this will be. But, provided the danger is avoided, the cause of a broadened set of multilateral rules may be enhanced by the initial spread of sub-multilateral rules.
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Table � SEQ Table \* ARABIC �1�. EU regional trade agreements


Agreements notified under GATT Article XXIV�(as at May 2000)�
�
1�
EC�
�
2�
EC/Algeria�
�
3�
EC/Andorra�
�
4�
EC/Bulgaria�
�
5�
EC/Cyprus�
�
6�
EC/Czech Republic�
�
7�
EC/Egypt�
�
8�
EC/Estonia�
�
9�
EC/Faroe Islands�
�
10�
EC/Hungary�
�
11�
EC/Iceland�
�
12�
EC/Israel�
�
13�
EC/Jordan�
�
14�
EC/Latvia�
�
15�
EC/Lebanon�
�
16�
EC/Lithuania�
�
17�
EC/Malta�
�
18�
EC/Morocco�
�
19�
EC/Norway�
�
20�
EC/Palestinian Authority�
�
21�
EC/Poland�
�
22�
EC/Certain non-European Countries and Territories (PTOM II)�
�
23�
EC/Romania�
�
24�
EC/Slovak Republic�
�
25�
EC/Slovenia�
�
26�
EC/Switzerland and Liechtenstein�
�
27�
EC/Syria�
�
28�
EC/Tunisia�
�
29�
EC/Turkey�
�
Agreements recently concluded or planned�
�
�
EU/Chile�
�
�
EU/Mercosur�
�
�
EU/Mexico�
�
�
EU/Slovenia�
�
�
EU/South Africa�
�
Source: Cernat 2000.�
�












� 	As explained below, comparing different rules of origin is difficult. The analysis of the relative restrictiveness of the Eastern European agreements can be considered as only provisional.


� 	The List is set out in Commission Regulation (EC) No 46/1999, OJ L/10 (15 January 1999).


� 	It has not been possible to make a comparison of the Lomé and Cotonou rules within the parameters of this study.


� 	Lomé has been replaced in Table 4 by the Cotonou Agreement. This is because the advantages of updating are great (in order to obtain the most recent statement of EU policy) and the costs are not high (since, unlike rules of origin, it is not time-consuming to analyse the detailed provisions.
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